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Chapter 1

Understanding Deaf Culture, the Deaf
Community, and American Sign Language
in a Criminal Justice and Legal Context

Check for
updates

1.1 Deaf Identity, Models of Deafness,
and the Deaf Community

While current reference materials have reviewed the topic of Deaf cultural
identity and American Sign Language, few professionals have addressed
these subjects in the context of the criminal justice and legal systems. Both
culture and language are important factors that could have significant impli-
cations for Deaf suspects, defendants, and inmates at various levels of these
systems, such as knowledge and awareness of constitutional rights, the abil-
ity to defend oneself against accusations, or equal access to mental health
treatment or other interventions. The ability of law enforcement officers,
attorneys, court officials, and correctional staff to interact with and provide
services to Deaf suspects, defendants, or inmates will also be affected by
Deaf cultural, and languages aspects. Knowledge and awareness of Deaf
culture signed language and communication modalities, and available
accommodations will likely determine the effectiveness of the criminal jus-
tice and legal systems in their ability to provide equal access to services.
Historically, deaf people have been viewed through a “medical” model
(Branson & Miller, 2002), which has been used by the hearing majority to
label and describe those who are deaf as simply having some impairment in
the ability to hear (Lane et al., 1996; Ladd, 2003). However, more modern
views of deafness, used by the Deaf community, are more inclusive and sug-
gest that the word “deaf” can mean many things. It can signify a cultural
affiliation, a connection to a community, a personal or group identity, or
simply indicate a level of functioning related to the ability to hear. Rather
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than being “placed” into a category, by a hearing majority, more modern
approaches view one’s identification with “deafness” as a personal choice
which may be based on many factors including parents and family dynam-
ics, peers and socialization, educational setting, or level of comfort. Thus, a
much broader spectrum of deafness includes such conceptualizations as
hearing adjacent, bicultural, or marginal (Bat-Chava, 2000).

This makes the actual number of deaf people in the United States some-
what difficult to determine as much depends on the researcher’s definition of
“deaf.” Approximately 5% of the general population of the United States has
some sort of hearing loss (Woodcock et al., 2007). However, this number
includes any degree of hearing loss and does not account for the wide range
of variability among deaf people. From a practical standpoint, the etiology
and age of deafness may be important and have a significant impact on
development and therefore one’s self-identification.

The meaning behind “deaf or Deaf” is important to recognize, as the con-
text of the word(s) is descriptive and related to the intent behind which
should be used. The choice of the upper or lower casing of the letter “d” will
often indicate ability vs. culture and how that deaf person identifies them-
selves in relation to hearing loss and connection to the Deaf community.
There are a number of conventions with regard to whether, or when to, refer
to a deaf person, or groups as uppercase “Deaf” or lowercase “deaf” (Napier
et al., 2006).

Traditionally, any person with a hearing loss was categorized as deaf
(lowercase “d”), which referred only to a pathological condition viewed as
requiring correction (speech reading, hearing aids, cochlear implants, etc.).
This term, or expression of condition, refers to hearing loss alone and does
not necessarily imply a connection to the Deaf community, Deaf culture, or
the utilization of a signed language (Padden & Humphries, 1988). Those
who choose to identify themselves as “deaf” likely identify more with the
“hearing world” as reflected in their choices of communication, assistive
technology, and socialization. The term “hearing impaired” would also fall
into that category.

A more current and culturally based model recognizes the existence of a
much wider spectrum of deafness and the idea of a Deaf culture and Deaf
community (Lane et al., 1996). In this context, the term “Deaf,” with its
capitalized “D,” reflects Deafness viewed from a cultural and sociolinguistic
framework (Holt et al., 1994). Deaf (capital “D”) will generally refer to
individuals who identify themselves as “culturally” Deaf and imply a con-
nection to the Deaf community (Padden & Humphries, 1988). Those Deaf
individuals who identify as culturally Deaf will likely have a connection to
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Deaf culture and the Deaf community and utilize American Sign Language
as their primary means of communication. Even within the Deaf community
as a whole, there may be variations in the strength, bond, or connection to a
Deaf cultural identity and usage or proficiency of ASL. The Deaf commu-
nity is made up of a diverse group of individuals with a variety of levels of
hearing loss yet with similar language preferences and cultural identities.
The Deaf community is also a group that varies across socioeconomic sta-
tus, ethnicity, religion, and many other demographics (Pray & Jordan, 2010).
There are specific multicultural and diverse Deaf communities with their
own cultural identities, such as Black, Latino, LGBTQ+, and many others
(Foss, 2014). Each of these is with both a Deaf identity and a second cultural
identity and often with particular nuances of Deaf culture and sign language.
The extent to which a person identifies Deaf may range from those whose
hearing is only slightly impaired to individuals with profound hearing loss.
The onset, type, or level of hearing loss is less important than self-identify-
ing as a culturally Deaf person and participating in the Deaf community
(Bat-Chava, 2000).

However, the age of onset of hearing loss may be a factor related to lan-
guage development, with those who are prelingually deaf having differences
in terms of communication preferences and proficiency, then those who are
late-deafened. Prelingual deafness refers to deafness occurring before age 3,
where hearing has not, and cannot, be used to learn language, and individu-
als in this category may have constricted vocabularies and poor English and
literacy skills (Vernon & Raifman, 1997). Those who are prelingually Deaf
may find learning English to be more challenging as it is a language which
they have never heard or spoken in any meaningful way. While ASL profi-
ciency may still be acquired in prelingually Deaf children, just being prelin-
gually deaf does not assure that this will occur. Typically, family, educational,
and social interactions are better predictors of ASL development and utiliza-
tion, but it is not a guarantee of any connection with Deaf culture or
community.

The term “late-deafened” refers to those who became deaf after exposure
to spoken language and primarily to those who became deaf as adults. Some
late-deafened adults may choose to continue to identify as hearing, as this is
the more familiar means of socialization and communication, and show no
interest in signed communication or the Deaf community. Others may
choose to identify as Deaf, learn American Sign Language, and form bonds
with Deaf culture and the Deaf community. In some cases, the late-deafened
adult may have more proficiency in the English language and struggle with
sign language.
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1.2 American Sign Language (ASL) and Other Forms
of Signed Communication

American Sign Language (ASL) is a complete language that employs signs
made with the hands as well as other bodily movements or facial expres-
sions. ASL is based on the idea that sight is the most useful tool a Deaf
person has to express and receive communication. It is essential to under-
stand that ASL is distinct and independent from English. There are specific
rules of grammar, production, and structure within ASL. Although concepts
may be translated from ASL to English, or English to ASL, ASL and English
cannot be directly translated word for word. Furthermore, because ASL is a
visual language, there is no actual written format (Lane, 1988).

Some signs may be iconic, the shape of the hands representing mimicking
the shape or characteristics of the object (e.g., milk, phone, cat), or be more
abstract but express a specific concept or idea (e.g., want, thank you, happy).
American Sign Language is not just a collection of randomly assigned ges-
tures, and there are strict rules of grammar, production, movement, and
“signing space.” American Sign Language not only uses signs based on
handshapes to convey thoughts and ideas but is also largely reliant on the
movements of the shoulders and body and facial expressions to provide con-
text and affect, which in spoken language is manifested in tone, pitch, and
volume. In addition to the rules of handshapes, there are specific rules and
meanings relating to hand placement, directionality, and movement.

ASL and English are not mutually translatable, and there are major differ-
ences between the two languages in terms of grammar, syntax, and presenta-
tion (Lane, 1988). English sentence order is subject-verb-object (“I am
going to the store”), while in ASL, it is object-subject-verb (“store I go™).
Many English words do not have an ASL equivalent (e.g., “charges”). Some
words like “right” may be signed in multiple ways and with a different
meaning (e.g., “right” as in directional right turn, a correct response/choice,
a legal right, or “it’s all right”). Much depends on one’s knowledge and
understanding of ASL and the context, or situation of, what is being
communicated.

Even within signed communication methods, there are different modali-
ties. There are signed languages, such as American Sign Language (ASL),
and those utilized in other countries, such as British Sign Language (BSL),
Australian Sign Language (AUSLAN), Langue des Signes Québécoise
(Quebec Sign Language or LSQ), and Spanish Sign Language (Lengua de
Signos Espafiola or LSE). There are also other forms of signed communica-
tion styles that exist but are not considered to be actual languages, such as
Pidgin Signed English (PSE), Signed Exact English (SEE), and Cued
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Speech. However, these are not universally compatible with each other and
are independent of ASL.

There are also regional differences in ASL, such as dialects, accents, and
cultural variations that may include specific (nonstandard) signs for objects
or ideas, signing styles, and the body and facial expressions that serve to
accentuate or provide context. For example, “Black Sign Language” is a
form of ASL that utilizes a more stylistic approach to signing for many
African American Deaf people. If the deaf person is from another country,
they may not be familiar with ASL, as their country of origin may use a
completely different system. It is very important for the forensic psycholo-
gist to recognize that simply providing an ASL interpreter without consider-
ation of these demographic factors will be ineffective if the Deaf defendant
does not know or is not proficient in ASL.

It is important to note here that not all deaf people utilize signing in any
form as a means of communication and a thorough review and understand-
ing of the deaf suspect, defendants, or inmates’ abilities, backgrounds, and
preferences for communication must be reviewed and evaluated. There is
also a wide range in American Sign Language (ASL) fluency among Deaf
people, in the United States, which is often based on such things as age of
hearing-loss onset, early access to any language, education, social and fam-
ily factors, and age at which ASL was first learned. Approximately 90% of
deaf children have hearing parents, the majority of whom have either no, or
very limited, knowledge of ASL or other signed communication systems
(Moreland et al., 2015). The result of this is that in many cases, a deaf child’s
first form of communication will likely rely on oral/speech/lip reading tech-
niques which may potentially cause language delays in ASL. In addition, as
most hearing parents have no personal experience with, or even awareness
of, Deaf culture, little opportunity is provided to the deaf child for social
interaction or sign language development. Because of this, many deaf indi-
viduals are neither fluent in ASL or English, and as a result, the average deaf
person reads at a much lower rate than their hearing peers (Holt et al., 1994).

Traditionally outside of Deaf schools and the Deaf community, ASL is
rarely used or seen. Few hearing individuals have a mastery of ASL neces-
sary for effective communication, and fewer still are mental health, law
enforcement, legal, or correctional professionals with any ASL proficiency.
This often will make communication between the Deaf defendant and the
criminal justice and legal systems difficult, and there are many documented
instances of miscommunication, misdiagnosis, and miscarriages of justice
as a result (Maryland v. Barker, 1977; Oregon v. Mason, 1980; Wisconsin v.
Hindsley, 2000; Tennessee v. Jenkins, 2002). Deaf suspects, defendants, and
inmates have been processed through the legal system without regard for
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cultural differences, been denied interpreters outright, or been provided with
unqualified or inappropriate “interpreters.” These situations have led to
wrongful arrests and prosecutions, unfair trials, and abuse in correctional
settings.

1.3 Historical Perspectives on Deaf People
and the Legal System

As deafness can be identified in many ways (e.g., hearing impaired, hard of
hearing, deaf, Deaf, etc.), the actual numbers of deaf people currently in the
various stages of the criminal justice and legal systems are difficult to assess.
Not every encounter with a deaf suspect, defendant, or inmate is the hearing
status, language preferences, or cultural identity known or accurately
recorded. In some cases, deafness may not be identified at all depending on
things such as the level of hearing loss, individual functionality (e.g., verbal
responses to question, ability for verbal conversation, etc.), or the apprehen-
sions and preferences of the deaf individual to not disclose their hearing
loss, for example, in correctional settings where this could be seen as vul-
nerability by other inmates. Young et al. (2000) examined the needs of deaf
people in the United Kingdom’s criminal justice system and noted the dif-
ficulty in its ability “to describe adequately this population and to provide an
appropriate and targeted response to its needs” (p. 567).

Deaf suspects and defendants must be “afforded the same fundamental
fairness as English-speaking defendants” and “the failure to do so deprives
Deaf Americans of their life or liberty without the due process guaranteed
by the Fifth and Fourteenth Amendments” (Hoopes, 2006, p. 28), the appli-
cation of these rights is often less than optimal, and in some cases, these
rights have even been denied. The criminal justice system was not designed
with deaf individuals in mind, and few police officers, attorneys, judges, or
correctional staff have any real knowledge of the needs of deaf individuals
within their systems. In many cases, the specific needs of the Deaf suspect,
defendant, or inmate are not understood, not considered, or just ignored.
This will leave the Deaf individual at a significant disadvantage when
attempting to interact and make informed decisions while navigating these
systems which potentially could result in serious negative consequences
including the loss of freedom. Deaf suspects, unable to effectively commu-
nicate with law enforcement, may find themselves unable to effectively pro-
vide information to police officers or comply with (verbally presented)
commands. In addition, culturally appropriate behaviors and attempts at
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communication on the part of the deaf individual (e.g., touching/tapping to
get attention, raising hands to sign, gesturing in the direction of the officer)
may be seen as threatening and lead to escalations resulting in additional
charges or even physical confrontations. The complexities of the legal sys-
tem are impossible to comprehend without the benefit of language accessi-
bility and leave the Deaf defendant unprepared, unaware of, or unable to
utilize their rights to due process. Deaf inmates unable to communicate with
correctional officers or other inmates may find themselves at greater risk of
victimization and isolation, or unable to participate in rehabilitation
programs.

The recognition of the special circumstances surrounding the Deaf com-
munity’s interactions with the legal system is not a novel concept. In 1856,
an article in the American Journal of Insanity titled “On the Legal Rights
and Responsibilities of the Deaf and Dumb” attempted to provide guidance
on the needs of Deaf people and the legal system (Peet, 1856). The first part
of this article describes the various ways deaf people have been viewed
throughout history and makes several references to the theoretical associa-
tion between hearing ability, language, intelligence, legal rights, and theol-
ogy. The article goes on the cite several cases involving deaf defendants (the
majority in England and France) and the legal decisions rendered in each
case. What is striking is that in many of these cases, no real attempts were
made to facilitate communication and often decisions by the court were
made without any regard for, or input from, the deaf defendant. The article
concludes with a declaration of “general principles” for legal professionals
when working with the deaf. These include the following:

1. that “a deaf-mute is not necessarily more ignorant...than illiterate per-
sons who are not deaf and dumb” and that “a deaf-mute {who possesses}
a dialect of gestures {that} is sufficiently copious and precise may man-
age his own affairs, make civil contracts...and give evidence in a court of
justice”,

2. that “proper precautions {should be} taken that the interpreters who
accompany him before the [court] are faithful, competent, and
disinterested”,

3. that “they should be carefully examined to ascertain if they possess the
necessary degree of knowledge and intelligent will”,

4. “where any doubt exists...teachers of the deaf and dumb should be called
in as being more able to appreciate such cases...and usually more expert
in conveying pantomime than even the friends of the uneducated mute
usually are” (Peet, 1856, p. 169).
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While there is certainly much controversy in the above author’s use of
language, these basic principles are similar to what has been suggested as
the ideals and accommodations recommended by modern professionals
when working with the Deaf community. First is the recognition that the
deaf defendant is not (just by deafness alone) more “ignorant or incapable,”
than a hearing defendant and that sign language is an appropriate means of
communication in legal matters (assuming the deaf defendant uses signed
communication). Second is that there must be standards for those providing
interpreting services in legal settings. Third is that there is variability in deaf
individuals and the “possession” of sufficient legal knowledge is an indi-
vidual factor in evaluations or legal decision making. Fourth is if there is any
question about the deaf individual’s knowledge and abilities, then experts
(on both Deafness and the legal system) should be utilized to help clarify
cultural and language challenges that may be affecting the situation and to
provide guidance to the legal profession on relevant language and cultural
concerns.

Later, in the early twentieth century, the Bill of Rights was half-heartedly
reviewed and applied with respect to the deaf defendants (Sheprow, 1999),
but not often enforced, which led to negative outcomes and consequences
for many deaf defendants who had little or no understanding of their due
process and other rights (Bakke, 2000). In the second half of this century in
the case of Miranda v. Arizona (1966) and the earlier Escobedo v. Illinois
(1964) case, courts ruled that suspects were required to be told of their con-
stitutional rights. Upon arrest or trial, many complex legal concepts were not
explained to the deaf suspect in any accessible form leaving them at a severe
disadvantage in legal protections and decision making. It should also be
noted that at this time, there was no legal requirement that a deaf suspect or
defendant be provided with any accommodations by law enforcement, attor-
neys (including their own), or the court. The issue of the Deaf defendant and
the need for interpreters in court has also been implied in early legal deci-
sions as part of “due process” and “fair opportunity to defend oneself against
the state’s accusations” rights (Chambers v. Mississippi, 1973). Vasquez v.
State (1991) included the right to “trial proceedings interpreted into a lan-
guage that a defendant can understand.” In addition, there are requirements
that a defendant be more than “physically present” and “be informed about
the proceedings so he or she can assist in the defense” and that they be pro-
vided “a meaningful opportunity to present a complete defense” (State v.
Caldron, 2000; Hawkins v. Costello, 2006). While none of these cases are
specific to Deaf defendants, they have been applied to deaf suspects and the
implication is that equal access to communication is required to ensure a
complete defense and a defendant’s due process.
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More pertinent for Deaf defendants, the Sixth Amendment right to par-
ticipate in one’s own defense has been interpreted to include the right to
“accommodations for impairments” and that there exists “the right to have a
competent translator assist him...throughout his trial” (United States ex Rel.
Negron v. State of N.Y., 1970). In 1978, the Bilingual, Hearing, and Speech-
Impaired Court Interpreter Act was adopted by federal court for any civil or
criminal action. This required that a qualified interpreter be provided by the
court in which a deaf, speech-impaired, or non-English speaking person
must participate. Services are paid for by the court when the actions are
initiated by the court, but not when the actions are initiated by the Deaf per-
son (BHSICIA, 1978). Currently, the Americans with Disabilities Act (ADA,
1990) identifies deafness as a disability and recognizes impairment in lin-
guistic skills “if (they) do not speak or adequately understand English (or a
comparable language) because of deafness” (Dubow & Geer, 1992). As
such, “reasonable accommodations” are required to be provided to deaf sus-
pects, defendants, and inmates during various parts of the legal and criminal
justice process. Generally, these take the form of sign language interpreters,
although other modifications (e.g., assistive technology) may also be
provided.

The above is not meant to suggest that the legal system as a whole is in
itself intentionally or inherently biased against the deaf community. Rather
it is a lack of sufficient awareness and recognition as to the necessary provi-
sion of accommodations to meet the needs of the Deaf defendant that is
likely at the root of this problem. Law enforcement officers, attorneys,
judges, and correctional staff will very likely have no experience or training
in the effect that Deaf culture and sign language will have on their various
roles and professional activities, duties, and responsibilities. The law
enforcement officer arriving at the scene of a crime involving a deaf suspect,
the court attempting to render a fair decision regarding a deaf defendant, or
the correctional officer tasked with managing a deaf inmate will all be faced
with very unique challenges for which they are likely unprepared.

1.4 The Americans with Disabilities Act (ADA),
Accommodations, and the Deaf Community

The ADA established the protocol for both private and public entities regard-
ing when a reasonable accommodation must be provided to people with
disabilities. The Americans with Disabilities Act (ADA, 1990) identifies
deafness as a disability and requires “reasonable accommodations” to be
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provided to Deaf suspects, defendants, and inmates. Generally, these take
the form of sign language interpreters, although other modifications (e.g.,
assistive technology) may also be provided. The ADA (1990) specifies that
the “type of auxiliary aid or service necessary to ensure effective communi-
cation will vary in accordance with the method of communication used by
the individual; the nature, length, and complexity of the communication
involved; and the context in which the communication is taking place.”
Furthermore, the standard that has been set for effective communication is
that a person with a disability should be afforded a level of communication
that is substantially equal to that afforded to a nondisabled person
(Silvasi, 2020).

However, the much of the wording of the ADA allows for “flexible inter-
pretation.” Although it states that “reasonable” accommodations must be
provided, it allows some debate on the part of the providing agency to deter-
mine what constitutes a “reasonable” accommodation. As the wording is
vague, this may limit the deaf person’s comprehension, and therefore, right
to determine their own needs for accommodations. In many cases, this deter-
mination will be made by a non-deaf individual who may not fully under-
stand the needs of the deaf person or the importance of the accommodation.
Often accommodations are considered in terms of cost as opposed to useful-
ness or importance to the deaf person needing the service.

Accommodations are provisions that assist an individual in being more
able to fully participate in such things as educational, medical, legal, and
social activities and situations. They are generally intended to provide aid to
a specific function or setting in which they are used. That is, accommoda-
tions are supposed to be neutral and transparent. This may include accom-
modations such as guide dogs and wheelchairs that are viewed as extensions
of the individuals who use them in a variety of settings and environments.
American Sign Language interpreters are also considered to be an extension
of the individual and are there to facilitate the communication between a
person who is deaf and the hearing person (or persons).

1.5 The Qualified ASL Interpreter in Forensic Settings

Given the intricacy involved with ASL and English translation, a qualified
interpreter is essential to facilitate accurate communication. At this time,
there are no established state, or federal, licensure requirements for profes-
sional interpreters. However, criteria for certification as an ASL interpreter
have been established by the National Registry of Interpreters for the Deaf



1.5 The Qualified ASL Interpreter in Forensic Settings 11

(RID) and the Conference of Interpreter Trainers (CIT). A qualified inter-
preter is an individual who has obtained a national certification from the
Registry of Interpreters for the Deaf (RID).

Most Interpreter Training Programs (ITP) in the United States are 2-year
Associate Degree programs with some being 4-year bachelor’s degree pro-
grams. This certification includes training not only in American Sign
Language and translation but also in the RID Code of Ethics (RID, 2005).
This ethical code for professional interpreters includes such things as rules
related to interpreter/client confidentiality, professional conduct, and skills
and knowledge guidelines. A qualified interpreter for a legal assignment is
able to “interpret effectively, accurately, and impartially, both receptively
and expressively, using specialized vocabulary required in a legal setting”
(ADA, 1990). The Registry of Interpreters has produced a standard practice
paper for legal interpreting (RID, 2005).

Ultimately, the role of the interpreter is to facilitate communication, not
to clarify misunderstandings, contribute to the conversation, or provide
training to hearing professionals on ASL (Olsen & Kermit, 2014). The utili-
zation of an interpreter alone is not a guarantee to equal access for the per-
son who is Deaf (LaVigne & Vernon, 2003; Olsen & Kermit, 2014), and
other factors must be considered relating to individual demographics of each
individual. In optimal circumstances, the client should be informed that they
will be provided an interpreter and be permitted to have input regarding the
type of interpreter or accommodation that they prefer.

Not every hearing person who “can sign” is a qualified interpreter and
hearing people who have Deaf family, or have taken ASL classes, may not
be proficient or knowledgeable enough to serve in this role. Likewise, there
are many deaf individuals who do not sign or use a different form of signed
communication (Vernon & Andrews, 2011). Similarly, writing notes in
English to Deaf individuals does not equal the services of a qualified inter-
preter (Miller & Vernon, 2002).

It is important to recognize that “interpreting English into ASL and vice
versa requires a great deal of skill” and that “relying on amateurs who know
some sign language is a frequent error” (Dubow et al., 1986, p. 2). Family
members, friends, attorneys, law enforcement officers, and other “invested”
individuals should as a rule, and except in emergency situations, never be
used in legal settings even when requested by the Deaf suspect, defendant,
or inmate. An example of this situation where the Deaf individual may be a
victim of domestic violence, and the interpreter may be the abuser. In addi-
tion, there may be times when information needs to be kept private such as
sensitive personal information or information regarding financial issues
from which a family member/interpreter may benefit.
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As with spoken language interpreters, video interpretation is available for
sign language interpreters. Video remote interpretations are usually accept-
able in situations in which the connection is adequate, and the image does
not lag (ADA, 1990). In addition, video remote interpreting is best when it
1S a one-to-one conversation in an office environment, where the camera can
view both the Deaf person’s face and hands and the Deaf person can see the
interpreter clearly. Video relay loses its effectiveness when you have more
than one speaker or signer, when there is movement that the camera does not
follow, or the situation is emotional or extremely important.

1.6 The Certified Deaf Interpreters (CDI)

In some cases, a more specialized form of intermediary interpreter must be
utilized, known as a Certified Deaf Interpreter (CDI) who attempts to facili-
tate communication between the deaf individual and the ASL interpreter
(who then facilitates communication with the hearing forensic psycholo-
gist). CDIs are Deaf individuals, often children of Deaf parents, who have
grown up with ASL and have been certified by the Registry of Interpreters
of the Deaf as a result of specialized courses. These “deaf interpreters” have
special linguistic skills in ASL idioms and usages used by Deaf people who
have very limited ASL skills. The utilization of a CDI is a method that can
be used to aid in providing full access to communication in legal situations
and proceedings involving nonlinguistic or minimally linguistic Deaf defen-
dants. CDIs work in conjunction with an ASL interpreter and serve as a form
of liaison between the ASL interpreter and the hearing professional who is
conducting an interview, questioning, or evaluation (Vernon &
Andrews, 2011).

Some individuals who are Deaf may have educational, cultural, or addi-
tional disability deficits that affect their ability to understand American Sign
Language. There are also the Deaf individuals who use or rely on “home” or
more culturally based, signs that are utilized within families, or as part of a
cultural minority group, and their preferred signs may not be standard
ASL. For these Deaf defendants who may not be fluent in any sign language,
a Certified Deaf Interpreter (CDI) may be needed to facilitate optimal com-
munication. The need for a CDI can often be determined by the ASL inter-
preter and criminal justice or legal professional working together through
interviews with, and review of historical information of, Deaf individual.
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1.7 The Utilization of ASL Interpreters
in Forensic Settings

Deaf individuals at all levels of the criminal justice system have legal rights
that include the ability to take part in any of their proceedings Otherwise, the
Deaf suspect, defendant, or inmate is essentially being denied their rights to
due process (Vernon & Miller, 2001). Deaf suspects and defendants must be
“afforded the same fundamental fairness as English-speaking defendants”
and “the failure to do so deprives Deaf Americans of their life or liberty
without the due process guaranteed by the Fifth and Fourteenth Amendments”
(Hoopes, 2006, p. 28). Absent or incomplete communication can lead to
serious consequences for deaf individuals involved in the criminal justice
and legal systems. It can deprive them of fully understanding their due pro-
cess and other rights under the law and constitution. It can also severely
limit their ability to communicate with mental health professionals, law
enforcement officials, attorneys, correctional officers, or the court (as a wit-
ness or defendant).

A qualified interpreter will have and utilize their set of skills to facilitate
communication and ensure that the Deaf person’s right to participate is not
overlooked. Therefore, it is important to use an ASL interpreter who will be
familiar with both legal terminology and procedures. This will help ensure
that the Deaf suspect, defendant, or inmate can follow and understand the
situations related to their arrest, charges, questioning, proceedings, and
incarceration. That they will be able to follow conversations, ask questions,
and make statements to law enforcement officers, attorneys, judges, and cor-
rectional staff. The qualified ASL interpreter can help ensure that the Deaf
defendant is understanding their rights and the situation and not at a disad-
vantage. Interpreting in legal situations is not only limited to law enforce-
ment interactions, court proceedings, and correctional settings, but is also
important in such legal situations as attorney/client conferences, deposi-
tions, witness interviews, real estate settlements, and contract negotiations.
An added layer of complexity arises when considering that interpreters by
themselves are not a guarantee to equal access for the deaf suspect, defen-
dant, or inmate (LaVigne & Vernon, 2003; Olsen & Kermit, 2014). Providing
an ASL interpreter to a deaf suspect, defendant, or inmate will not be effec-
tive if that deaf individual does not know, or is not proficient in, ASL.

Some deaf people prefer an English-based signed system. This system is
visual, like American Sign Language, but follows the grammatical rules of
spoken English. Other deaf people may rely on the services of an oral inter-
preter and lip reading. In this scenario, the oral interpreter mouths, without
sound, each word to the deaf person (Stewart et al., 1998). Still, others prefer
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to rely on real-time captioning (Humphries & Alcorn, 1994). This method is
similar to the closed caption text at the bottom of a television screen. A cap-
tioning machine and laptop are the most common devices used in small set-
tings. The real-time captioner types everything that is said, which appears on
the screen of the laptop, and the deaf person reads it. Each of these systems
requires and presupposes that the deaf person has fluency in English.

It is highly recommended that law enforcement agencies, courts, and cor-
rectional facilities become familiar with interpreter certifications and spe-
cialties and the reasons why it is so crucial to make sure that any interpreter
obtained and provided meets these standards. The pitfalls of using a noncer-
tified interpreter could be severe in terms of quality of the communication,
privacy and privileged communications, and ensuring that communication is
unbiased and as fully accessible as possible.

1.8 Conclusion

The Deaf suspect, defendant, or inmates’ ability to successfully navigate the
legal systems will likely be affected by their “d/Deaf” cultural identity, their
language preference, their communication ability, and their connection to
the Deaf community. Law enforcement officers, attorneys, judges, correc-
tional staff, and mental health professionals working in the legal system
should become aware of the different aspects of hearing loss, language and
communication preferences, and cultural identities that may affect the due
process rights of deaf individuals within these systems. Failure to be mind-
ful of the needs of the deaf suspect, defendant, or inmate is likely to result in
misunderstandings, misdiagnosis, unfair legal outcomes, ineffective treat-
ment, and even danger to the Deaf individual. This ultimately means that the
Deaf individual is at a higher risk of having their rights violated at every
juncture of the criminal justice and legal process than their hearing counter-
parts. Mental health, law enforcement, and legal professionals may be the
initial advocates for cultural and linguistic awareness and to ensure the
accommodations that are required for equal access to services, communica-
tion, and due process rights are provided.
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Chapter 2
The Deaf Community and Law
Enforcement

2.1 Interactions Between Law Enforcement
and the Deaf Community

Research on interactions between law enforcement and Deaf community or
Deaf suspects is scarce, although some attempts have been made to better
analyze and better understand the nature and consequences of such interac-
tions (Garner, 2019) as well as other first responders (Engelman et al., 2013).
It has been noted that both Deaf suspects and victims “face significant bar-
riers in their interactions with the police” and that “these barriers can have a
detrimental effect not only on deaf individuals, but also in law enforcement
efforts to prosecute cases” (McAnnany & Kothekar, 2011, p. 878). Sadly,
many examples of cultural and linguistic misunderstandings resulting in the
abuse of deaf suspects can be found through searches of the United States
Department of Justice (2022), the American Civil Liberties Union (ACLU,
2023), and various media and disability advocacy groups (Smith, 2010;
Lewis, 2014; Hsu, 2017).

Existing law enforcement and first responder trainings on recognizing
disabilities and understanding the needs of people with disabilities are rare
(Nelson, 2012). Typically, when these types of training are available, they
are not focused specifically on the challenges faced by the Deaf community
but rather a general introduction to the subject. However, some law enforce-
ment agencies have offered, and continue to offer, specific training on inter-
acting with the Deaf suspects and the Deaf community to both their training
classes and current officers. Training has also been provided at law schools
and attorneys’ offices on the Deaf community and legal rights. While
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sporadic, these training have been met with some enthusiasm and appear to
demonstrate at least some interest in and awareness of the potential chal-
lenges related to the interactions with Deaf suspects, witnesses, defendants,
and victims. There is even a study from the United Kingdom which indi-
cated that law enforcement officers recognize their lack of knowledge of the
Deaf community and have identified this as a need for training (Wakeland
et al., 2019). In addition, community training for the Deaf community
related to interactions with the law enforcement would likely be beneficial.
These would serve to (1) develop awareness regarding the rationale for
police actions and policies, (2) inform the Deaf community of their due pro-
cess rights during arrest and questioning, and (3) inform the Deaf commu-
nity of how to ask for and make clear their communication needs and other
accommodation preferences to law enforcement prior to arrest and
questioning.

In most cases, the first interaction between a Deaf individual and law
enforcement will occur when an officer has either observed some infraction
(e.g., traffic violation) or is called to investigate a reported or alleged crime.
Itis important to note that deafness is a not visible condition and law enforce-
ment officers may not be aware that a suspect is deaf until attempts at com-
munication are made. Visual cues of hearing loss, such as hearing aids or
cochlear implants, may not be seen or identified, and communication chal-
lenges or preferences will not be immediately known. Even when signed
communication is observed, it may readily be identified as such by the offi-
cer and instead be seen as noncompliant or threatening act (e.g., aggressive
gestures, gang signs). While the decision to file charges is at the discretion
of the office of the district or state’s attorney, what transpires initially with
law enforcement can mitigate or increase accusations and charges.
Depending on the specifics of the allegations and the subsequent interac-
tions between the officer and the Deaf suspect, this will be the first step in a
process that may include questioning, criminal prosecution, court appear-
ances, incarceration, or other legally determined punitive actions.

For many individuals who are Deaf, the initial contact with law enforce-
ment officers is likely to be confusing, challenging, and even frightening due
to language barriers and lack of access to information. For the Deaf suspect,
the outcome of such interactions will likely be highly dependent on effective
communication and cultural awareness that not be known to or recognized
by most law enforcement officers. Important and consequential information
will need to be communicated to the Deaf suspect, and the Deaf suspect will
need to communicate information back to the officer. Miscommunications
and misunderstandings can occur at any of the various points of officer con-
tact beginning with the arrival on scene and continuing through arrest,
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Miranda warnings, and questioning. At each of these stages, effective com-
munication is essential to provide the Deaf suspect with instructions, infor-
mation, and their rights. In addition, the Deaf suspect should be provided
with the opportunity to ask questions and provide details related to the situ-
ation. Depending on the skills and ability of the officer and the Deaf suspect
to communicate effectively, misunderstandings may occur and the conse-
quences for such misunderstandings could easily escalate the situations and
result in arrest, additional charges, or physical altercations.

2.2 Interactions with Law Enforcement
and the Deaf Community

The majority of law enforcement officers are well trained in department
policy and procedural regulations. They are adept at following a specific set
of rules that govern their actions in the community and for safety of them-
selves, citizens, and suspects. While this may be efficient for the more the
average hearing individual encountered during a routine day, it will likely be
much more challenging for situations involving a deaf individual. Police
training will dictate that, in certain situations, the officer stands in specific
places. It also informs how an officer will approach a situation, when they
can lawfully apply restraints, or what may justify physical contact. All of
these procedures make sense from a policing perspective and are intended to
ensure the safety of the officer, the suspect, and the public. None of those
procedures impede communication between a police officer and a hearing
suspect. However, they can be extremely challenging for a Deaf suspect
when communication is cut off and there appears to be no way to effectively
interact with the officer.

Few police officers possess any knowledge of Deaf culture or the Deaf
community, and fewer still have any proficiency in sign language communi-
cation. This means that there will be little to no efficient direct communica-
tion between the Deaf suspect and the officer. Even officers that may have a
rudimental knowledge of sign language will not likely be able to utilize this
skill in an efficient enough manner to allow for meaningful communication
of such complex and consequential information. Typically, in the initial
interactions between the officer and the deaf individual, attempts are made
using inefficient communication methods such as lip reading, note passing,
gesture, or fingerspelling. Law enforcement officers should be cautioned
about overestimating their ability to effectively communicate using any of
these methods.
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When Deaf suspects attempt to use sign language in order to communi-
cate, these may be interpreted as a threat, resistance, or behavior that indi-
cates mental disturbance. Perceiving these attempts at sign language in this
way, law enforcement officers may attempt to physically restrain, or hand-
cuff, the Deaf suspect, which in turn may lead to more frantic signing or
gesturing viewed as “resistance” resulting in additional use of force and
possibly additional charges (Scharper, 2009). Deaf suspects attempt to
adjust their position to better see the officer may be viewed as noncompliant,
resistant, or aggressive, especially if the Deaf suspect did not hear a com-
mand to stay in place. In at least one case, a Deaf suspect’s sign language
attempts were mistakenly viewed by police as “flashing gang signs”
(Herman, 1997). Deaf suspects will not be aware of officer’s presence if
approaching from behind and will have essentially cut off communication if
standing behind the Deaf suspect (Sandlin, 1995). Not following instruc-
tions may initially be viewed as noncompliance as opposed to the Deaf sus-
pects’ inability to hear the commands (Lewis v. Truitt, 1997). When hands
are restrained, in front of or behind the back, the Deaf suspect has lost the
ability to communicate through signs and may struggle in ways which
appear to be threatening and resisting arrest. The inability to hear, and there-
fore respond, to commands made by officers has been noted in many
instances where Deaf suspects and law enforcement have crossed paths
resulting negative outcomes for the Deaf suspect (Andone, 2017;
Herman, 1997).

In some states or jurisdictions, place cards, or indicators on a driver’s
license, which help to identify the individual as Deaf and are available from
motor vehicle departments or other government agencies. Place cards can be
left in the driver’s side back window or kept in glove or arm-rest compart-
ment, or a window shade, to be used as needed. While this may seem like a
viable solution for both the Deaf community and law enforcement, it is not
without challenges. Some Deaf individuals have expressed concern that the
place cards, if left in the window, identify them as Deaf and make them more
likely to become a victim of a crime. Others have expressed concern that
leaving the card in the window or indicating “deaf” on a driver’s license
makes their private and personal information public and possibly subject to
discrimination. The keeping of place cards in the glove or armrest compart-
ment also raises concerns as when stopped as Deaf driver will be seen by the
officer as reaching for “something” and not remaining still when ordered to
do so. The impression they are reaching for a weapon and not following
commands to stop will in all likelihood escalate the situation and possibly
result in a deadly, reaction from the officer who mistakenly feels their safety
to be in jeopardy (Twersky-Glasner, 2006, Herman, 1997).
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2.3 Deaf Suspects and Police Interrogations:
The Challenges of Administering
the Miranda Warnings

Under the justice system of the United States, all suspects are entitled to a
Miranda warning at the time of arrest, which outlines the rights and consid-
erations afforded to the arrestee, such as the right to an attorney and the right
not to incriminate oneself (Miranda v. Arizona, 1966). This critical piece of
the due process provides protection to the suspect and allows them to be
informed of the potential consequences of their choices or actions. As such,
Deaf suspects and defendants must be “afforded the same fundamental fair-
ness as English-speaking defendants” and “the failure to do so deprives Deaf
Americans of their life or liberty without the due process guaranteed by the
Fifth and Fourteenth Amendments” (Hoopes, 2006a, b, pp. 26, 28).
Historically, due to linguistic, reading, and educational challenges, the
Miranda warning when given to Deaf suspect has rarely been presented in a
manner that meets with this ideal (Andrews et al., 2007). In such cases, it is
more likely to be done in a way the Deaf suspect cannot fully comprehend
and, therefore, they are not made truly aware of their rights. Studies of the
comprehension of the Miranda warnings and Deaf suspects have found that
approximately 30% ‘“‘are not properly informed of their privilege against
self-incrimination and their right to an attorney” (Anon, 1992a, b). Therefore,
much caution and consideration should be observed with Deaf suspects in
the administration of the Miranda warnings and any subsequent questioning,
interviews, or interrogations. There are many examples of the negative con-
sequences resulting from inappropriately administered Miranda warnings
by the police (Maryland v. Barker, 1977; Oregon v. Mason, 1980; Wisconsin
v. Hindsley, 2000; Tennessee v. Jenkins, 2002).

There are “three possibilities” for the presentation of the Miranda warn-
ings to the Deaf suspect available to law enforcement (Vernon et al., 1996¢,
p. 122), although each presents with specific challenges and no one method
is necessarily the best for all Deaf suspects, considering the variety of cul-
tural and linguistic differences within the Deaf community as a whole.

The first option is for the officer to present the warnings to the Deaf sus-
pect verbally, as they would to any other suspect. However, this presumes
that the Deaf suspect is able to read their speech/lips well enough to be con-
sidered effective communication and that they will be able to comprehend
the meanings behind the warnings and be enabled to make an informed
choice. This is typically not considered a satisfactory solution, and the like-
lihood of any Deaf suspect fully understanding the meaning and intent of the
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warnings is remote. For example, it has been found that “of the 42 phonemes
that make up the sound of the English language half look like some other
sound as formed on the lips or else are invisible” (Davis & Hardick, 1981,
pp- 59-60). Eckhardt & Anastas (2007) noted that “on average the deaf adult
will not understand more than 26%-40% of one-on-one conversation
through lip-reading” (p. 241), and the United States Department of Justice
(2006) has also noted that “only about one third of spoken words can be
understood by speech reading.” Clearly, administration of the Miranda
warnings in this format is grossly insufficient for Deaf suspects, especially
those who prefer sign language. However, it is important to note that some
deaf people have been raised “orally” and do not utilize any form of signed
communication. These deaf individuals may have a preference for an oral
administration, and methods which involve signing may actually be less
efficient in this circumstance. As always, care, caution, and consideration
should be applied in determining communication preferences, and there
should be input from the Deaf suspect as to their needs.

A second option is to administer a written format of the Miranda warn-
ings for the Deaf suspect to read, typically on a note card. The ability to read
and comprehend written English varies greatly among people who are Deaf
and is dependent on such things as level of education, language develop-
ment, education, and social exposure. Vernon (1996a) noted that a reading
level of eighth grade or higher is required for the “acceptable” comprehen-
sion of the Miranda warnings in printed form (p. 123). Most Deaf individu-
als read at approximately the fifth-grade level (Easterbrooks & Beal-Alvarez,
2012), and data suggests that approximately 60% of Deaf individuals do not
read well enough to comprehend the information provided in the Miranda
warnings (Anon, 1992a, b). Therefore, simply having the Deaf suspect read
the warnings off a card will not likely be possible with the majority of Deaf
suspects and certainly not enough for the Deaf suspect to fully comprehend
what they are reading so that the warnings have any real value. As it is not
possible for an arresting officer, an attorney, or an interpreter to know with
certainty the reading level of the Deaf suspect from general interactions or
conversation, extreme caution in assuming the Deaf suspect’s reading ability
is recommended. Furthermore, without some form of empirically validated
measure of reading, it will likely be impossible to determine reading level
accurately. In most cases involving defendants who are Deaf, it is the defense
attorney who will be responsible for ensuring if the Miranda warnings were
administered in a way that assures that the deaf suspect was fully aware of
his rights (Sheprow, 1999).

The third option would be to sign the Miranda warnings, and of the three,
this may be the best method in circumstances with a signing Deaf suspect.
However, there is still a myriad of problems associated with using sign
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language for such a complex task, and it is by no means a perfect solution
for all signing Deaf suspects. First, this method assumes that the Deaf sus-
pect utilizes and has proficiency in some form of sign language as their pri-
mary means of communication, and this would need to be determined prior
to the administration of the warnings. An interpreter signing, in any form, to
a Deaf suspect who does use sign language would be of little or no value. As
noted in the previous chapter, there are many different types of communica-
tion modalities currently in use, and an interpreter signing to a Deaf suspect
in ASL when that suspect uses Cued Speech would also not likely provide
any measurable understanding of the warnings. To further complicate mat-
ters, ASL and English are not mutually translatable, and there are major
differences between the two languages. Therefore, a word-for-word transla-
tion would likely be confusing and not representative of the intent behind
the warnings. There are also many legal terms for which there are no signs,
or the signs are only known to better-educated deaf people possessing legal
or academic backgrounds (Vernon, 1996a). Simply finger spelling the
Miranda warnings (e.g., manual alphabet) is also not an accurate, or time-
efficient, means of signed presentation to Deaf suspects. First, if the warn-
ings are spelled to an illiterate or poorly educated Deaf person, they will not
be understood (Dubow & Greer, 1992). Second, expressive and receptive
fingerspelling would likely be exhausting for both the signer and the Deaf
suspect. If the Deaf suspect has expressed a preference for sign language
and requested a sign language interpreter, any Miranda administration or
questioning should be put on hold until the language and communication
issues are resolved, and the requested interpreter arrives (Vernon et al.,
2001). However, sign language does appear to be the most effective method
for the communication of the Miranda warnings, although there are several
factors to consider:

1. Is sign language the preferred means of communication for the Deaf sus-
pect? And, if so, what kind of sign language or communication is used?

2. Is the level of proficiency in that language possessed by the deaf suspect
to the extent that the warnings will be meaningful?

3. Does the interpreter have prerequisite qualifications and skills to present
the warnings in a way that can be fully comprehended by the deaf suspect?

(a) Are specialist interpreters, such as the CDI, needed?

The optimal situation is a Deaf suspect that is fluent in ASL and provided
with a skilled ASL interpreter familiar with the intent behind the Miranda
warnings. However, this may not be a frequently occurring combination and
various Deaf individuals have different signing abilities, and various
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interpreters have different skills related to specific types of interpreting set-
tings and situations.

The US Department of Justice, Office of Justice Programs, has a video
which aims to “inform police officers about the approaches that should and
should not be used in the presentation of the Miranda warnings prior to the
questioning of deaf persons who are in police custody” (USDOJ, 2019).
This video dramatizes several methods of administering the Miranda warn-
ings and notes “inadequacies” of administration through lip-reading ability,
written copy, and even through the use of a sign language interpreter. The
video goes on to advise that the police should “not even attempt” to admin-
ister the warnings until the suspects’ attorney is present and that all meetings
between police, attorneys, and the deaf suspect should be videotaped
(USDOJ, 2019). Vernon (1996b) has also developed a template of the
Miranda warnings administration that he has suggested for use with deaf
suspects (p. 128). Several states (Oklahoma, 2007; Tennessee, 2010;
Arizona, 2003) have all enacted requirements that a sign language inter-
preter be provided prior to a statement being taken and recognizing the need
for an interpreter that best fits the needs of the suspect.

The USDOJ also regulates the provision of interpreters for police depart-
ments receiving federal funding. Among other things, these regulations spe-
cifically state: “law enforcement agencies should provide for qualified
interpreters to assist agencies when dealing with hearing-impaired persons”;
and that “it is the responsibility of the law enforcement agency to determine
uses ASL or signed English to communicate™; and “the law enforcement
agency has an obligation under federal law to offer an interpreter to the
arrestee with no cost” (USDQJ, 2020, p. 503). Furthermore, “complainants
and victims are also entitled to have interpreters” (McEntee, 1995, p. 186).

It is not practical to expect all, or even some, law enforcement officers to
become proficient enough in ASL for any meaningful or effective communi-
cation. In fact, it is not recommended that law enforcement officers use any-
thing but the most basic signs or gestures and to use them only in emergency
or life-threatening situations. Even the law enforcement officers’ assump-
tions that because the suspect is deaf that they therefore must use ASL can
be a huge, and costly, mistake. Unless the law enforcement officer has some
documented proficiency in ASL, attempting to communicate complex and
legal information in this way is not advised.

As noted previously, few opportunities for training on successful interac-
tions with the Deaf community are provided, leaving officers often unaware
of need for, and how to acquire, an interpreter or of any department policy
or process for doing so. It is important that law enforcement agencies and
individual law enforcement officers are familiar with the reasons for an
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interpreter, when to provide one, and the process by which they can acquire
an interpreter prior to potential interactions with Deaf suspects. For this rea-
son, law enforcement training in community relations with the Deaf com-
munity and department policies on the utilization of, and provision of,
interpreters, or other accommodations, is recommended. When possible, it
may be helpful for a single officer to be designated as a form of liaison
between the department, the Deaf community, and the interpreting agency to
ensure the appropriate accommodations are requested and in place as quickly
as possible. It is also suggested that law enforcement agencies build rela-
tionships with interpreting agencies, Deaf Service Centers, and the Deaf
Community who can provide training and consultation.

2.4 Conclusion

As noted in this chapter, there is a myriad of ways in which interactions
between law enforcement officers and Deaf suspects can be challenging.
Statements obtained from Deaf suspects who were improperly administered
the Miranda warnings would likely be inadmissible in court.
Miscommunications and misunderstandings could result in escalations and
possibly physical confrontations, and, lastly, improper or unprovided accom-
modations could result in serious negative consequences for the Deaf sus-
pect and lead to a lack of trust and cooperation with law enforcement by the
Deaf community. To avoid these difficulties, agencies and officers should
strive to increase their cultural awareness when it comes to the Deaf com-
munity and to effectively accommodate communication needs. It has been
suggested that this would increase the effectiveness of police interactions
with Deaf suspects, and the trust of the Deaf community in their local law
enforcement agency. In his study, Silvasi (2020) found that misunderstand-
ings and miscommunications contribute to a highly stressful situation for
both police officers and Deaf citizens. In his application of the deference
exchange theory (Bonner, 2015) to his findings, Silvasi concluded that when
an officer gives a command, and it is not received by the Deaf individual, it
is perplexing and confusing for the officer and can escalate the situation if
they do not have the appropriate cultural sensitivity to recognize and adapt
to these events. Additionally, it was found that Deaf participants who indi-
cated that they felt more at ease during their interaction with law enforce-
ment also acknowledged that the officer accommodated their communication
needs. This is similar to findings made by Hajek et al. (2008), who found
that communication accommodations from the police resulted in more
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citizen trust in the police and predicted positive attitudes about complying
with police requests.
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Chapter 3
Deaf Defendants and the Legal System

3.1 Deaf Defendants in Legal Settings

As Deaf defendants make up only a small percentage of civil or criminal
cases, judges, attorneys, and other courtroom personnel rarely encounter
situations which require accommodations for their unique needs. They often
lack familiarity with the challenges Deaf defendants experience when
involved with the legal system or with the specific laws and accommoda-
tions that have been created to assure an equal and fair process (Dubow &
National Association of the Deaf, 2000). While there is currently protective
legislation (e.g., ADA) designed to ensure that the needs and rights of peo-
ple with disabilities, as intended by the Bill of Rights, are not overlooked
(Dubow & National Association of the Deaf, 2000), they are not always
observed or enforced (Andrews et al., 2007; Frumkin, 1998; Musumeci,
2006; Terhune, 2004-2005). Furthermore, the legal system’s lack of aware-
ness of the needs of Deaf defendants “are frequently not recognized, albeit
unintentionally” (Vernon & Andrews, 2011, p. 8). Many examples exist of
the negative consequences for the Deaf defendant when courts do not enforce
these laws or do not provide adequate accommodations (Thomas & Gastin,
2009; Vernon, 2010).
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3.2 Deaf Defendants and Attorneys

As noted above, few attorneys have any knowledge, awareness, or experi-
ence with deaf defendants. Under the ADA, attorneys cannot refuse to serve
someone solely due to a disability, and attorneys are generally required to
provide accommodations for a client who is deaf when asked for (42 U.S.C
§ 12101 et seq; 42 USC § 12181(7), 42 U.S.C. § 12181; 28 C.FR. §
36.303(c), 28 C.F.R. § 36.303(c), 28 C.F.R. § 36.301(c). While the provision
of interpreters is important, it does not increase the attorney’s awareness of
culture and language and the challenges these may pose related to the attor-
ney’s ability to adequately represent and advocate on behalf of the deaf cli-
ent. It is highly recommended that an attorney choose to represent a Deaf
client who is unfamiliar with these issues consult with other legal, mental
health, and other professionals and experts who have such experience with
the Deaf community as early as possible. This will help ensure that the legal
rights and protections afforded the Deaf client are observed from the start
and that any accommodation concerns that may affect the outcome of litiga-
tion are addressed.

Vernon and Andrews (2011, pp. 3-4) created several suggestions for
attorneys working with Deaf defendants including:

1. Obtaining valid data on educational and linguistic levels, especially
reading levels

2. Obtaining client IQ

Obtaining data on how the Miranda warnings were administered

4. Requesting interpreting be done consecutively, as opposed to
simultaneously

5. Making sure deaf defendants with low language skills that a Certified
Deaf Interpreter is present

6. Making sure an interpreter is available during trial for the defense attor-
ney (if the deaf defendant signs)

7. Requesting the trial be videotaped as well as transcribed

Videotaping any interrogations of deaf defendants

9. Allowing CART for deaf defendants who prefer captioning rather than a
sign language interpreter

10. Examining all videotapes of arrest and interrogations, which should
have been recorded by the police, with the assistance of an interpreter

et

o
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3.3 The Psychological Evaluation of Deaf Defendants

In litigation, psychological evaluations are often used to help determine
competency and criminal responsibility. While the exact process may vary,
numerous psychological factors may be measured as part of a test bat-
tery and used to analyze and eventually opine on a legal or diagnostic ques-
tion. Often involved is the providing of data used to evidence the defendants’
understanding of such things as “right and wrong” and their ability to con-
form their behaviors to the law. When performing any psychological testing,
it is important to consider how cultural and linguistic factors may influence
the test selection, data collection, or conclusion processes. For this reason,
the psychological evaluation of Deaf defendants for legal purposes present
unique challenges to both attorneys and mental health professionals (Pollard
Jr. & Berlinski, 2017). Many factors need to be considered prior to begin-
ning any forensic evaluations and may include the defendants’ fund of legal
knowledge; language considerations for differences, preferences, or depri-
vation; cultural and community connection and context; and level and type
of education (O’rourke & Grewer, 2005). The forensic examiner must also
consider their own competency and level of awareness of the Deaf culture,
community, and language when making decisions regarding their ability to
perform such evaluations. A psychologist who is aware of, and experienced
with cultural and language challenges, who is knowledgeable of the various
assessment resources available, and the appropriate utilization of such tools,
should be at the core of any psychological evaluation. However, few psy-
chologists who are skilled in the psychological evaluation of Deaf defen-
dants exist, and a few evaluative resources have been developed that
specifically provide for the needs of Deaf examinees (Morere et al., 2019).
An essential and crucial first step is determining the optimal communica-
tion method(s) necessary for an accurate, meaningful, and successful evalu-
ation (Black & Glickman, 2006; Diaz et al., 2013). Legal requirements,
available resources, and the preferences of the Deaf defendant with regard to
communication and language should also be considered when initially mak-
ing plans and arrangements for an examination. The best communication
method for a psychological evaluation with a Deaf defendant, who utilizes
ASL, is a psychologist trained in clinical and forensic assessment,
with knowledge of Deaf culture and proficiency in ASL. However, few pro-
fessionals with all three of these skills are readily available, and those that
do are spread out in various locations across the United States. It is highly
recommended that psychologists who do not have the combination of the
skills listed above should, before taking on a psychological evaluation of a
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Deaf defendant, review their own competencies and assess any challenges
that may arise.

As noted previously, not all deaf individuals utilize ASL with any profi-
ciency or at all. In these cases, a thorough analysis of language ability and
communication preferences should be completed with the assistance of a
professional familiar with signed language and communication systems. In
addition to ASL interpreters, CDIs may need to be retained to further facili-
tate communication with low- or nonlanguage deaf defendants. For those
deaf individuals who do not prefer signed communication and who prefer an
oral or speech reading method, CART or other live captioning systems, or a
combination of signed and non-signed methods, their preferences should be
respected, and the examiner should accommodate the client as needed. As in
all cases, these accommodations should include consultation with experts or
referral to professionals with the skills to provide such accommodations.
Appropriate accommodations should be made prior to initiating any evalua-
tion, and consistency across multiple settings is essential.

In addition to the general lack of sociocultural knowledge among
many hearing professionals, there is a huge gap in available evaluation
materials and techniques specifically developed for use with Deaf examin-
ees (Landsberger et al., 2013). Tests with normative data or standardized
administration rules specific to Deaf defendants are extremely rare, which
may leave the forensic psychologist administering, scoring, or interpreting
the evaluation of a Deaf examinee based on inappropriate “hearing” norms.
For many tests that do have some deaf norms, it is often difficult to ascertain
if the sample group is Deaf or deaf, or signing or oral. Few tests have any
ASL to English interpretation standards or administrative guidelines, and
this is a major concern considering the need for accuracy in English to ASL
translations. Even test instructions may present a challenge as some terms
and concepts may not readily be translatable to accurately reflect the task or
objective.

Intelligence and achievement tests that use English-based vocabulary as
stimuli may not readily be translated into ASL, or other forms of signed
communication, with the same intent or meaning, or the sign gives away the
answer. Simply fingerspelling vocabulary words is not an appropriate solu-
tion as it may change the nature and difficulty of the test as a spelled word is
not the equivalent of a signed word. Many personality tests are based on
self-report following the reading of a statement, and consideration for the
English reading level of the deaf examinee, often lower than hearing peers
and not necessarily reflective of education level, must be considered.

Written statements above the Deaf defendants’ English reading profi-
ciency level or presented in a different word order/grammatical format than



3.3 The Psychological Evaluation of Deaf Defendants 33

in ASL may be confusing for the Deaf examinee. Personality and adaptive
functioning tests utilize scoring algorithms imbedded within the test struc-
ture which may not take into account hearing loss, sign language, or Deaf
culture in how, questions, are asked or endorsements rated or scored.
Therefore, it is important for the forensic psychologist to consider how hear-
ing loss, language, or other cultural phenomena may skew the questions
(e.g., “hearing things,” “talking to strangers,” “people don’t understand
me”) and therefore the scoring and interpretation.

Forensic psychologists evaluating Deaf suspects rely on the ASL inter-
preter to find the sign(s) that best communicates the concept of the English-
based test question or task to the Deaf defendant—and to relay the response
of the Deaf defendant from ASL to English. However, interpreters are not
psychometricians and are not trained in psychological measurement or con-
cepts. Therefore, they may unintentionally miss some of the nuances and
subtleties of testing, alter questions based on their understanding of the task,
overexplain questions, and “coach,” or use, signs that give away an answer.
In addition, again unintentionally, when translating ASL responses to
English, the interpreter may add to or alter responses providing a more cohe-
sive or clarified answer than was provided by the Deaf defendant. For opti-
mal results, interpreters and clinicians should discuss the evaluation and
communication process before testing to familiarize the clinician with the
role of the interpreter and to familiarize the interpreter with the nature and
process of the evaluation (Landsberger et al., 2013).

Cultural differences will also play an important role in the psychological
evaluations of Deaf defendants, and the significance of culture may be lost
on the unaware psychologist. Such factors as personal disclosures (of both
the examiner and examinee), eye contact, physical space and movement,
and direct vs. indirect (e.g., through an interpreter) communication may
affect both the Deaf defendant’s willingness to cooperate during an evalua-
tion and the examiner’s ability to collect accurate information. Cultural
awareness is critical to accurate and meaningful interpretations and the rec-
ognition of personality characteristics and attributes as psychopathology vs.
“normal for deaf.” Deaf defendants evaluated by forensic psychologists with
no or little understanding Deaf cultural factors may be at great risk of being
misdiagnosed. “Hearing bias” may incorrectly pathologize deafness through
assumptions (e.g., “how could a person who is deaf not be depressed?”).
Observed, background, or informant data taken without cultural or linguistic
context might suggest isolative or asocial behavior as opposed to a lack of
availability or opportunity for social interaction with other deaf or signing
peers. Frustrations with communication with the examiner may be inter-
preted as anger or self-control problems. Culturally appropriate “gestures,”
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such as head nodding, may be interpreted as consent, admission, or agree-
ment. The expressive and gestural nature of sign language may be off-put-
ting to the examiner unfamiliar with Deaf culture and sign language and
therefore lead to the assumption of psychopathology. Some areas where this
has been noted are as follows:

* Deaf examinees may score artificially high on measures of paranoia or
paranoid symptomology. However, it is important to note that this may be
due to oppression and real experiences and interactions with hearing soci-
ety (Williams & Abeles, 2004). Question such as, or related to, “I often
feel like people are watching me” or “No one understands me” may be
reflective of actual experiences in a hearing world as opposed to genuine
suspiciousness. In addition, much of observed suspiciousness may be the
result of experiences “of maltreatment due to cultural/ethnic distrust, a
reflection of the deaf person to monitor the environment visually”” (Morere
etal., 2019, p. 9).

e Glickman (2008) notes that Deaf individuals who have not developed
language proficiency may appear to demonstrate symptoms of what
appear to be a mistaken form of behavioral and language symptoms of
psychosis. While it is possible for Deaf individuals, even those deaf from
birth, to experience psychosis, including auditory hallucinations (Briffa,
1999), there are a number of other factors that should be investigated and
reviewed. For example, some deaf individuals with residual hearing may
misinterpret “sounds” as illusions (Tanriverdi et al., 2001). Deaf defen-
dants may also experience visual hallucinations involving “seeing sign-
ing,” such as Jesus or an image signing to them (Haskins, 2000). Glickman
(2007) cautions against using hearing clinical terminology and norms to
interpret the client’s experience as communication and communication
skills may lead to a misdiagnosis of psychosis. Additionally, psycholo-
gists should note the importance of distinguishing psychotic symptoms
from those of a language dysfluency (Glickman, 2008). Some symptoms,
such as lack of referents, tangentiality, circumstantiality, and neologisms,
have been observed in nonpsychotic Deaf populations (Trumbetta et al.,
2001). In some cases, culturally Deaf appropriate behaviors such as pro-
jecting emotions into signing and facial expressions (beyond what is
expected for hearing peers) such as tapping furniture or people to get
attention, vocal noises, or eye contact may be seen as bizarre or psy-
chotic. Additionally, what may be equally as common are deaf individu-
als who are psychotic but whose illness is overlooked by clinicians who
attribute symptoms to poor interpretation, deafness, or minimal language
skills (Pollard, 2005).
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* What may appear to be cognitive limitations may be due to deficits in
language development, poor education, or language acquisition (Woolfe
et al., 2002) and not necessarily an underlying cognitive deficit or patho-
logical condition. A lack of information or knowledge of important per-
sonal or family-related historical information, due to poor communication
with hearing parents or other family members, may be interpreted as
memory or cognitive impairment.

* The inexperienced and unaware psychologist who does not understand or
follow the rules of Deaf culture may alienate or frustrate the Deaf exam-
inee. This in turn may cause the Deaf examinee to become suspicious,
guarded, or less motivated to participate in the evaluation. Even if com-
munication is fully accessible through a qualified interpreter, the diagnos-
tic process can be compromised if the forensic psychologist is not familiar
with issues commonly experienced by Deaf adults (Black & Glickman,
2006; Diaz et al., 2013).

Tests that are inappropriate, or inappropriately used, with Deaf defen-
dants will likely yield faulty interpretations. As in other situations, forensic
psychologists evaluating Deaf defendants are required by ethical standards
to be aware of the reliability and validity of the tests they choose and the
competent interpretation of the results. Even for those psychologists trained
and experienced in the evaluation of Deaf defendants, test selection, admin-
istration, and interpretation of testing materials will likely depend heavily
on individual knowledge, experience, and clinical judgment. Forensic psy-
chologists evaluating Deaf defendants may have to break with administra-
tion and protocol to accommodate the Deaf examinee (Maller, 2003), and it
is important to take into account how any adaptations may have affected
results. Any modifications or adaptations to test materials must be done with
extreme caution and only by psychologists trained and experienced with the
examination of Deaf defendants. Any modifications or accommodations
must be noted in the report with the rationale and potential ramifications to
interpretation provided.

3.4 Deaf Defendants and Legal Knowledge

Deaf defendants are afforded the same legal and due process protections
under the constitution as their hearing counterparts. However, they may not
have equal access to those protections due to disparities in communication,
cultural awareness, and the lack of knowledgeable professionals with
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experience in recognizing the special needs, circumstances, and accommo-
dations of the deaf defendant (Vernon & Raifman, 1997). One central legal
concept that is often difficult to ascertain with Deaf defendants is the evalu-
ation of competency to proceed (Davidson, et al., 2015). Dusky v. United
States (1960) states that a (competent) defendant “has sufficient mental abil-
ity to consult with his attorney with a reasonable degree of rational under-
standing and with a factual understanding of the charges and proceedings
against him.” Considering the underlying challenges of language and com-
munication experienced by many deaf defendants, they are at a likely disad-
vantage when competency is evaluated. To further complicate matters, many
deaf individuals, because of linguistic disadvantages, have experienced less
access to education and a lower fund of knowledge, especially regarding
legal terminology and concepts. Miller and Vernon (2001) looked specifi-
cally at linguistic diversity and the legal system and noted that “between 25
and 40 percent of prelingually deaf or hard of hearing persons are at risk for
being found incompetent to stand trial” due to what King and Vernon (1999)
defined an “insufficient primitive linguistic level” (page 99). Additionally,
Miller (2004) found that 50% of deaf inmates in a Texas prison had limited
reading and language abilities severe enough to question their understanding
of due process during their arrest and trial. Miller, Vernon, and Capella
(2005) also found that 20.2% of violent deaf offenders in a prison popula-
tion possessed minimal language skills severe enough to argue that they
should have been deemed incompetent to stand trial.

Individual knowledge and ability will vary with each individual and be
based on such factors as education, language development, socialization,
connection to the Deaf community, and onset of hearing loss. However,
similar to their hearing counterparts, it is often those deaf individuals with
the lowest education, language ability, and social connectiveness who are
the ones most likely to come into contact with the legal system (Lochner,
2020). They are also the most likely to have negative legal outcomes because
of their inability to comprehend complex legal information and to use that
information to make informed decisions (Miller, 2004). The Deaf defendant
may have such a meager knowledge of English, as well as ASL, that it
becomes extremely difficult to convey to them their due process rights
(Holmes v Florida, 1985; Vernon & Miller, 2001). Deaf defendants may
have a difficult time with words and concepts that have no signed equivalent
or with terms that are unfamiliar in common discourse (e.g., “charges” or
“range of possible penalties”). Other examples include legal terms, such as
there being no ASL sign for competency that expresses the definition of the
term in a purely legal or forensic context. In fact, the closest sign that would
likely be used in a rough translation would be skilled, but that is not how the
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word is meant in this context. Incomplete or inadequate translations will
likely affect how the deaf suspect or defendant will conceptualize their situ-
ation and therefore limit their understanding, ability to provide informed
consent, or the options available to them. The plea of no contest could be
interpreted by unqualified or inexperienced interpreters as no/not competi-
tion which may indicate or suggest the sense of a “game” or an option “not
to participate” to the Deaf defendant. The concepts of “guilt” and “inno-
cence” may be misunderstood or misinterpreted as “bad” and “good” which
cause confusion regarding the Deaf defendants understanding of pleas and
ability to communicate with their attorney or the court. Other legal terms
have no signed equivalent (e.g., jury), and when a substitution is utilized
(e.g., using fingerspelling, or “decision group”), it may not convey the same
meaning. This can be made more confusing as different sign language inter-
preters may use different signs, or signing styles, for the same term or con-
cept. In these, as well as in other examples, the legal and contextual meaning
of the term is lost and therefore limits the ability of the Deaf defendant to
understand the legal process and make an informed decision.

Similar to other forensic examinations, the evaluation of competency for
deaf defendants can be a complex and challenging process. Even psycholo-
gists trained and experienced in doing forensic evaluations find there is little
in the way of resources specific to this population. Competency evaluations
utilizing more standardized methods based on English or non-deaf norms
may not be an efficient means to evaluate competency in Deaf defendants. It
would not be appropriate to use tests with Deaf individuals with a reading
level below what is required by test administration rules. Some tests may
have concepts which are difficult to translate from English to ASL and, even
when translated by qualified interpreter, may not convey comparable mean-
ing. As noted above almost no evaluative materials exist that are normed on
Deaf populations or designed to be used specifically with Deaf defendants.
Competency assessment tools typically range from semi-structured inter-
views (CCAP, FIT) to more highly structured and standardized questions
pertaining to specific aspects of legal knowledge (ECST-R, MacCAT-CA).
In both cases, the ability of the Deaf defendant to accurately comprehend the
questions may be impacted by language, interpreting, and cultural differ-
ences. In cases where more unstructured, or semi-structured, interviews are
used to assess competency, much relies on the ability of the examiner to
formulate questions which are meaningful and interpretable and therefore
understood by the defendant. When interpreters must be relied on, which
changes communication to a less efficient indirect method, the psycholo-
gist’s ability to assess the Deaf defendant’s competency may be compro-
mised by ASL interpreters’ unintentional misunderstandings of the purpose
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of the competency evaluation or the lack of familiarity with legal terms and
concepts.

Considering these limitations, it becomes extremely difficult to establish
if the deaf defendant has a minimum fund of knowledge as required by law
to demonstrate competency and, if not, to determine if competency is a
restorable condition. For those deemed not competent, but restorable, con-
sideration must be made for an appropriate restoration environment. This
should include a professional with sign language ability and knowledge of
Deafness or, if no such person is available, the use of interpreters or other
accommodations as preferred by the deaf individual. Individual training
may also be more effective as competency groups typically will focus on
spoken English with facilitators and participants that do not sign or accom-
modate the Deaf participant. Furthermore, restoration training should dem-
onstrate actual knowledge as the rote memorization of English-based legal
terms would not likely be enough to demonstrate competency for a deaf
defendant under US v. Duhon (2000).

3.5 American Sign Language Interpreters
in Legal Settings

Care and consideration for the needs and preferences of the Deaf defendant
must be factored in the determining the effectiveness of an ASL interpreter.
It is often assumed that in cases of the Deaf defendants, simply providing an
ASL interpreter will provide equal access to court proceedings; however,
“for a number of reasons, nothing could be farther from the truth” (Vernon
& Andrews, 2011, p. 6). While there are certainly some Deaf defendants
who would have no difficulty demonstrating competency and following the
court proceedings with the aid of an ASL interpreter, many Deaf defendants
have such limited language ability that any form of communication accom-
modation would be inadequate. Vernon and Miller (2001) suggest that “such
cases represent linguistic incompetence to stand trial, just as mental retarda-
tion and legal insanity represent psychological incompetence” and refer-
ences Holmes v Florida (1986) as a case example. It is also important for
clinicians to be mindful that when a Deaf defendant exhibits low language
ability, a CDI should retained to further break down concepts and facilitate
communication.

The recognition of the need for accommodations for Deaf defendants has
been implied by early legal decisions as part of “due process” and “fair
opportunity to defend oneself against the state’s accusations” rights
(Chambers v. Mississippi, 1973). Vasquez v. State (1991) included the right
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to “trial proceedings interpreted into a language that a defendant can under-
stand.” In addition, there are requirements that a defendant be more than
“physically present,” “be informed about the proceedings so he or she can
assist in the defense,” and that they be provided ‘““a meaningful opportunity
to present a complete defense” (State v. Caldron, 2000; Hawkins v. Costello,
2006). While none of these are specific to Deaf defendants, the implication
is that more than just basic and simple communication is required and access
to a qualified interpreter is necessary to ensure a complete defense. More
specifically for the Deaf defendant, the Sixth Amendment right to partici-
pate in one’s own defense has been interpreted to include the right to “accom-
modations for impairments” and that there exists “the right to have a
competent translator assist him...throughout his trial” (United States ex Rel.
Negron v. State of N.Y., 1970).

Several pieces of US legislation have focused on providing accommoda-
tions for people during legal proceedings. In 1978, the United States
Congress passed the Court Interpreters Act (28 U.S.C.A. § 1827) to provide
for more effective use of interpreters in federal court, as well as to address
the certification and appointment of interpreters in federal judicial proceed-
ings as to address the certification and appointment of interpreters in federal
judicial proceedings (40 A.L.R. Fed. 2d 115, 2009). The Court Interpreter
Actensures that defendants who are not sufficiently competent in the English
language understand the judicial proceedings against them. While the Court
Interpreters Act initially only protect the rights of defendants in federal
criminal cases, court interpreting occurs also at the district court level
(FCIM, 2014). In order to protect the rights of defendants in state courts, the
Supreme Court affirmed that “Title VI prohibition against national origin
discrimination includes discrimination against individuals on the basis of
language” (Language Access in State Courts, 2016).

In 1978, the Bilingual, Hearing, and Speech-Impaired Court Interpreter
Act was adopted by federal court for any civil or criminal action. This
required that a qualified interpreter be provided by the court in which a deaf,
speech-impaired, or non-English-speaking person must participate
(BHSICIA, 1978). In 1988, Public Law 100-702, the Judicial Improvements
and Access to Justice Act made several amendments to the Court Interpreters
Act, including the use of interpreters in grand jury and pretrial proceedings.
As previously noted above, a further piece of legislation, the Americans with
Disabilities Act (ADA, 1990), also addresses reasonable accommodation
which must be provided to people with disabilities in various settings. These
requirements were further expanded through Executive Order 13166:
Improving Access to Services for Persons with Limited English Proficiency
(LEP) in August 2000.
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3.6 Conclusion

In some cases, utilizing a ASL interpreter may provide necessary access for
more language-proficient and better-educated Deaf defendants. However,
other factors such as language or cognitive deficits may be more difficult to
accommodate and may require the services of a CDI and consultation with
experts. In some cases, the expressive nature of sign language and the vocal-
izations made by some deaf individuals (who cannot hear these vocaliza-
tions) may suggest the inability to conform their behavior to a courtroom
setting or to maintain appropriate courtroom behavior. It is important to rec-
ognize what behaviors for a deaf defendant are typical and appropriate with
regard to both “normal for deaf” and Deaf culture. These should be distin-
guished from truly uncontrollable, pathological, or intentionally disruptive
behaviors that are atypical for deaf individuals and Deaf culture. While cer-
tainly knowledge of sign language and communication is important for the
evaluation of competency, equal awareness of cultural factors and their
impact must also be considered.
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Chapter 4
Deaf Inmates and Correctional Settings

4.1 Deaf Inmates in Prison

According to the US Bureau of Justice Statistics, as of 2016, an estimated
38% of state and federal inmates have a disability and were about two and a
half times more likely to report a disability than adults in the US general
population (15%) (Maruschak et al., 2021). Although the experiences of
many minority groups in the correctional system have been examined, little
attention or study has been completed related to the experiences of Deaf
inmates (Kelly, 2017). It has been estimated that tens of thousands of Deaf
inmates are in the correctional system (Lewis, 2014). However, with the
broad definition of deaf, hearing tests not being a typical part of the intake
process, and inmate fears of being identified as deaf, correctional systems
may have no accurate count of how many inmates are deaf or where they are
located within the system (Gibbs & Ackerman, 1999). As being Deaf is not
visually apparent, the correctional facility to which the inmate is assigned
does not know the inmate is Deaf when assigning a cell, cellmate(s), work
details, recreational time, or other facility activities.

While the literature specific to Deaf inmates is incomplete, it has been
well documented that for other settings, specialized training and knowledge
are essential in order to work successfully with Deaf people at various stages
of the judicial process. Prison can be an extremely difficult process for the
Deaf inmate as correctional facilities are not designed or equipped for their
needs (Gibbs & Ackerman, 1999). Deaf individuals held within the correc-
tional system present a unique challenge for administration, staff, correc-
tional officers, and other professionals. In general, accommodations should
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be provided for any critical communication, complex information distribu-
tion, lengthy exchanges, or anything involving legal or other due processes.
In addition, daily activities, treatment, rehabilitation, and other facets of cor-
rectional life will likely be impacted by the Deaf inmate’s special needs.

As noted previously, Deaf inmates with the least amount of education and
language ability are also those most likely to be incarcerated with one study
showing that 50% of deaf inmates in a Texas prison had limited reading and
language abilities (Miller, 2004). In another study, also in a Texas prison, all
99 Deaf inmates had an average educational level of 2 years and 4 months,
were functionally illiterate, and had intelligible speech (Miller, 2001; Miller
& Vernon, 2001). In some situations, Deaf inmates may be unaware of their
situation or conditions of their incarceration (Ridgeway, 2012). As so many
Deaf inmates likely have impoverished reading levels and are unable to
communicate effectively (Miller & Vernon, 2001), they may not be able to
understand written facility rules, information, and expectations. Interpreters
are rarely provided at orientations, and distributed handbooks are typically
far beyond the reading level of all but a few Deaf inmates (Goben et al.,
2009). Without access to such important information, Deaf inmates are
likely to have difficulty navigating the complexities of a correctional institu-
tion, and this may put Deaf inmates in conflict with correctional staff and
fellow inmates (Miller, 2001; Miller & Vernon, 2001). Such information
may be critical to following rules and procedures and even survival while in
prison. As inmates may face disciplinary consequences if they do not
respond to orally presented orders or sound-based cues, Deaf inmates may
find themselves constantly facing disciplinary actions (Miller, 2001; Miller
& Vernon, 2001). Assumptions may be made that the Deaf inmate is able to
lip-read or speak, and when they are not able to communicate in this way, it
may be interpreted as defiance. In addition, Deaf inmates are highly vulner-
able to assault by other inmates who see them as isolated, unable to report
offenses, or unaware of their surroundings (Feldman, 2017).

4.2 Deaf Inmates and Accommodations

The lack of accommodations while incarcerated poses a significant problem
for Deaf inmates and is often attributed to a lack of awareness or limited
resources on the part of correctional staff (Feldman, 2017). The types of
accommodations correctional facilities may be required to provide to ensure
Deaf inmates can communicate and function effectively are not limited to
interpreters which are typically provided only for specific activities. Services
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and provisions may need to include visual alert systems that inform inmates
of announcements or emergencies made by loudspeaker, visual or vibrating
alarms, hearing aids and batteries for hearing aids, and CART or other cap-
tioning systems as preferred by the deaf inmate. Further, Deaf inmates may
be entitled by law to these types of accommodations in a wide variety of
correctional activities including religious services, medical consultations,
and disciplinary hearings (Musumerci, 2006). The choice of the most effec-
tive accommodation(s) must be made in consultation with the input of the
Deaf inmate and should be discussed at intake into the correction facility, if
not planned beforehand.

4.3 The Legal Rights of Deaf Inmates

Deaf inmates have constitutional and statutory rights to access to correc-
tional facilities. However, Deaf people serving prison terms may be denied
basic due process rights and access to rehabilitation programs and other
prison services because there exists a failure to understand accommodation
needs in prisons (Musumerci, 2006; Terhue, 2004—-2005; Tucker, 1988), as
well as mental health facilities (Geer, 2003; Vernon & Leigh, 2007).

Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794) guaran-
tees persons with disabilities equal access to any entity that receives federal
financial assistance, either directly or indirectly. Under this regulation, a
Deaf inmate has a right to be provided with qualified interpreter services to
enable him or her to participate in or benefit from programs and services the
prison offers other inmates, as well as at any disciplinary or other proceed-
ings. The United States Department of Justice defines the obligations that
correctional facilities have to provide in order to accommodate deaf inmates
and states:

[D]etention and correctional agencies must ensure that their programs and activi-
ties are accessible to handicapped persons. For example, correctional agencies
should provide for the availability of qualified interpreters (certified, where pos-
sible, by a recognized certification agency) to enable hearing-impaired inmates to
participate on an equal basis with non-handicapped inmates in the rehabilitation
programs offered by the correctional agencies (e.g., educational programs). 45
Fed. Reg. 37630 (1980)

Title II of the Americans with Disabilities Act (ADA), 42 U.S.C. § 12,141
et seq., then extended these rights to inmates in all state and local facilities.
Title I (1991) clarifies the requirements of Section 504, and extends them to
institutions that do not receive federal financial assistance. Title II regula-
tions define the term “qualified interpreter” to mean “an interpreter who is
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able to interpret effectively, accurately and impartially both receptively and
expressively, using any necessary specialized vocabulary” (28 C.ER. §
35.104). The ADA Title II regulations also identify the auxiliary aids and
services which a state or local correctional facility may have to provide:

[q]ualified interpreters, notetakers, computer-aided transcription services, written
materials, telephone handset amplifiers, assistive listening devices, assistive lis-
tening systems, telephones compatible with hearing aids, closed caption decoders,
open and closed captioning, telecommunication devices for deaf persons (TDDs)
[also called teletypewriters or TTYs], videotext displays, or other effective meth-
ods of making aurally delivered materials available to individuals with hearing
impairments. (28 C.F.R. § 35.104)

Policies and procedures may have to be modified, in order to give deaf
inmates access to accessible accommodations that are equal to what other
inmates are provided. There must also be allowances for sufficient time to
use the device as these conversations may take longer than spoken conversa-
tions. For example, if a facility has a rule that limits inmate telephone use to
15 min, they may need to extend this time for a deaf inmate using a TTY. The
facility must also ensure that the deaf and hard-of-hearing inmates have the
same hours of access to accessible telephone service as do other inmates.
For example, some facilities limit TTY use to daytime hours because the
office where a TTY is stored is only open during those hours. This violates
the ADA if other inmates can make telephone calls during evening or week-
end hours. No appointments or written requests to use the TTY should be
required, if the same is not required for other inmates to use a telephone.
Finally, some facilities prohibit inmates from using toll-free “800” numbers
or “711” access numbers to reach a telecommunications relay service. These
policies must be changed to enable deaf and hard-of-hearing inmates to
reach the statewide TTY or other relay services, mandated by Title IV of the
ADA. Relay services enable communication between a deaf or hard-of-
hearing person and a person who uses a telephone. Deaf and hard-of-hearing
inmates must have access to relay services.

Recently the US Supreme Court has held that states could be liable under
Title II of the ADA for this kind of unconstitutional conduct (Musumerci,
2006). The cases involved were the United States v. Georgia and Goodman
v. Georgia (126 S. Ct. 877 (2006)). In 2008, the US Department of Justice
proposed new rules for Title II of the Americans with Disabilities Act
(ADA), which apply to state and local governments.

Because these services were available to other prisoners and the prison
failed to provide the accommodations necessary to make them available to
deaf prisoners, the prison was liable. (For other cases involving deaf people
and laws relevant to them, see Musumerci, 2006.) Complaints can be filed
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with the US Department of Justice (Civil Rights Division). Litigation
However, the Prison Litigation Reform Act of 1995 places limitations on
inmates seeking federal remedies for prison civil rights violations (42 U.S.C. §
1997(e)(a)). Most importantly, inmates may not pursue federal claims until
they have exhausted all available administrative remedies. Therefore, before
filing a lawsuit, Deaf inmates should make sure they have already attempted
to resolve their complaint through the appropriate prison complaint
procedures.

4.4 Deaf Inmates, Physical Danger, and Isolation

According to Vernon and Miller (2005), the two most serious problems deaf
inmates face are physical danger and isolation. Because deaf inmates cannot
hear what is going on around them and identify potentially dangerous situa-
tions, they are at a higher risk of rape and other forms of assault (Ezekiel,
1994). One reason for this is that they are viewed as being unable to report
instances in which they are victimized due to their communications limita-
tions as outlined below (Miller, 2001; Miller & Vernon, 2001; Vernon &
Miller, 2005). It is also more difficult for the deaf inmate, due to language
barriers, to make friends and form alliances with other inmates for mutual
protection (Feldman, 2017). As being deaf makes an inmate more vulnera-
ble to assault, many Deaf inmates may attempt to conceal their hearing loss
from the inmate population (Vernon, 2010). Although the desire to be seen
as not vulnerable is not unique to the Deaf inmate, it is recognized as being
particularly important, as weakness associated with hearing loss is likely to
make the inmate more susceptible to bullying (Crewe, 2009). Correctional
facilities must also ensure that Deaf inmates who have hearing disabilities
are restrained in a manner that permits effective communication (e.g., they
can sign, or write) unless legitimate safety concerns dictate otherwise.

The Deaf inmate will likely experience higher levels of isolation from
family, attorneys, and friends than hearing counterparts. Educational, voca-
tional, religious, and mental health programs may also be inaccessible to the
Deaf inmate due to communication difficulties and interpreter or other
accommodation restrictions (Vernon, 2010). Except in larger and more pop-
ulated correctional facilities an inmate who is Deaf is likely to be the only
such in that facility (Novic, 2018). Even if they do sign, the likelihood of
other signing inmates, correctional staff, or medical or mental health provid-
ers is low, and any real socialization may be nonexistent. Deaf inmates may
not be provided full access to necessary accommodations on a consistent
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enough basis that would serve to lessen some of the isolation experienced
(Vernon, 2010). Correctional facilities typically do not have sign language
interpreters on staff or available on a daily basis and like many law enforce-
ment agencies contract with interpreter agencies on an as-needed basis and
must be scheduled in advance.

4.5 Deaf Inmates and Psychopathology
in Correctional Settings

Isolation and a lack of socialization in correctional settings may lead to
higher and more severe rates of mental disorders such as depression, anxi-
ety, and paranoia (Jeanne, 2013). Deaf inmates may experience mental,
social, and emotional consequences of imprisonment more severely than
hearing inmates as a result of the correctional facilities’ inability, or unwill-
ingness, to accommodate their needs. Accessible mental health services, or
social support, available to the hearing inmates may not be available to the
deaf inmate if accommodations are not provided. This leaves the deaf inmate
either without treatment or provided treatment with such minimal commu-
nication that is ineffective and meaningless (Miller, 2001; Miller & Vernon,
2001). When mental health programs are accessible to deaf inmates, there
are few professionals who can communicate directly with the inmate or with
any knowledge of the specific needs of deaf inmates, Deaf culture, and who
also have experience working with correctional settings (Feldman, 2017).
An additional complication arises from misperception of the culturally
appropriate behaviors of the Deaf inmates as indicative of pathology. Deaf
inmates may experience high levels of frustration due to the difficulties with
communication, and their behaviors (e.g., tapping or banging to get atten-
tion, large gestures to emphasize emotional content) may then be mistaken
for evidence of a mental disorder, aggression, or defiance, which could then
lead to disciplinary actions (Feldman, 2017). In contrast, Deaf inmates who
are isolative, due to communication limitations, could be mistaken for
depressed. Inability to follow rules or instructions could be perceived as
limited cognitive functioning, as opposed to communication deficits which
limit communication and comprehension. Interactions between deaf inmates
and correctional officers may be complicated by facial expressions and body
language which could be interpreted as hostile or aggressive. Other cultur-
ally based expressions, such as head nodding, may be perceived as agree-
ment or assent, creating the belief that the deaf inmate understands, admit,
or agrees with what is being said. Such challenges can become especially



4.7 American Sign Language Interpreters and Other Accommodations in Correctional... 49

problematic if the deaf inmate fails to obey the verbal commands of correc-
tional officers when these are interpreted as defiance and not a communica-
tion issue (e.g., verbally being ordered to remain still missed by the deaf
inmate because they did not hear the command).

4.6 Deaf Visitors to Correctional Facilities

Visitors with disabilities often face hindrances and barriers when trying to
visit an inmate because the facility fails to accommodate their disabilities.
Barriers include a lack of accessible parking, inaccessible entrances and
visitation areas, and lack of effective communication or a modification of
policy that would make the facility accessible to the visitor. Correctional
facilities cannot require that the visitor bring their own interpreter (Ballinger
& Nguyen, 2019). The facility must also provide disabled visitors auxiliary
aids or services, when needed, so they can participate in all visitor services
and programs. Inmates or visitors who may need accommodations may
include people who are deaf, deafblind, hard of hearing, blind or have low
vision, and have speech-related disabilities or cognitive and intellectual
disabilities.

4.7 American Sign Language Interpreters and Other
Accommodations in Correctional Settings

The failure to provide, or inaccessibility of, accommodations while incar-
cerated is a violation of both ADA rights and a violation of personal safety
(Miller, 2002). The lack of accommodations while incarcerated poses a sig-
nificant problem to the Deaf inmate and can be attributed to a lack of cul-
tural understanding or limited resources (Grossman, 2015). Interactions in
which “the risks of miscommunication or misunderstanding are high, and
the consequences of miscommunication may have serious consequences for
inmates” are often referred to as “high stakes interactions” (McBride
V. Michigan Department of Corrections, 2018) and were first applied in the
Holmes v. Baldwin settlement (Holmes, et al. v. Balwin, 2018). Deaf indi-
viduals have the right to access anything the general inmate population can
access, including work opportunities, recreational activities, and making
phone calls. Accommodations such as light-based alarms and information
presented in a way the majority of Deaf inmates can understand are



50 4 Deaf Inmates and Correctional Settings

frequently unavailable, either because of costs or staff not being familiar
with the need, or existence, of such accommodations. The civil rights out-
lined in the American with Disabilities Act pertaining to inmates with dis-
abilities are often ignored, or at least not enforced by correctional officials,
law enforcement agencies, and the courts (Vernon, 2009). Available accom-
modations and technology are often not provided due to a lack of systematic
awareness of the needs or rights of Deaf inmates in correctional settings
(Kelly, 2017). As there is no unified method in place to log hearing status of
individuals who encounter the justice system, there is no efficient way to
track the accommodations actively being employed within the system at any
given time (Miller et al., 2005).

However, the inability to access such opportunities in these settings is
often the result of not having access to ASL interpreters. This lack of quali-
fied ASL interpreters in almost all US jails and prisons leaves most inmates
who are Deaf unaware of critical information needed for safety and survival
in prison (Miller, 2001; Miller & Vernon, 2001; Vernon, 2009). Despite fed-
eral laws dictating the use of interpreters in correctional settings, a 1993
survey found that almost 40% of the responding agencies did not provide
interpreters even though 72% indicated they served Deaf people (McEntee,
1993). This will often result in Deaf inmates being uninformed regarding
rules, safety, and day-to-day information in correctional facilities
(Ridgeway, 2012).

The lack of available qualified interpreters may leave the deaf inmate at a
disadvantage in information critical for safety and survival (Miller, 2001;
Miller & Vernon, 2001; Vernon, 2009). Without an interpreter, the Deaf
inmate may not have the ability to communicate with correctional officers,
administrators, and other inmates. They may not be able to fully participate
in rehabilitation, educational, religious, social, and activities, including visi-
tation with attorneys and loved ones.

Unfortunately, a commonly used “easy” solution in an effort to save
money and time used in some correctional facilities is the enlisting of the aid
of a (hearing) inmate who “knows” sign language to serve as an interpreter.
This may include at such important functions such as disciplinary hearings,
treatment meetings, medical examinations, orientations, and visitations
(Vernon, 2010). It cannot be overstated that the substitution of a qualified
ASL interpreter for any nonqualified person is inappropriate and can lead to
negative, harmful, or even life-threatening consequences for the deaf inmate.
First, inmate interpreters have no obligation to any ethical guidelines, includ-
ing maintaining confidentiality, nor serious penalties for mistakes, or
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intentional misinterpretations. They may create a serious danger by passing
private information on to other inmates or exploitation by using such infor-
mation against the deaf inmate in extortion or blackmail schemes. Miller,
2001; Miller & Vernon, 2001 reported at least one documented case where
an inmate interpreter put a deaf inmate in physical danger when they leaked
information about the deaf inmate’s crime to the general population. Second,
inmate interpreters may not have the sign language skills to accurately facil-
itate communication. Third, inmate interpreters may intentionally distort
communication between correctional staff and the deaf inmate for their own
needs (Vernon, 2010).

Recommendations for improving the access to the correctional facility
for Deaf inmates have included:

1. Recognizing and enforcing existing laws and rules regarding the provi-
sion of accommodations to Deaf inmates.

. Appropriate funding to provide accommodations for Deaf inmates.

. Identifying inmates who are Deaf through screening.

. Creating separate units within correctional facilities for Deaf inmates.

. Training for correctional administration, officers, and staff on the needs
and accommodations for Deaf inmates.

W B~ W

4.8 Correctional Facilities and Compliance
with Accommodations

In 2017, Florida Department of Corrections recognized that they were not in
compliance with providing inmates with interpreters during medical appoint-
ments and disciplinary hearings (Disability Rights Florida, Inc., v. Jones,
2017), and a similar settlement in South Carolina also outlines the require-
ments for auxiliary aids, which included ASL interpreters (Settlement
Between the United States of America and South Carolina Department of
Corrections Under the Americans with Disabilities Act, 2018). In Heyer v.
U.S. Bureau of Prisons (2017), it was shown that Heyer, a deaf man, was not
provided with an ASL interpreter despite the prison being aware that he was
deaf, Heyer’s multiple requests for an interpreter based on his need for effec-
tive communication for medical treatment. The Fourth Circuit Court of
Appeals found that the Bureau of Prisons’ failure to provide interpreters
violated Heyer’s fifth Amendment rights and was constituted “deliberate
indifference” (Heyer v. US Bureau of Prisons, 2017).
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4.9 Conclusion

Just like in other legal situations, correctional systems pose a challenge for
both the Deaf inmate and staff. Training correctional administrators, offi-
cers, and other staff on the requirements of providing accommodations,
obtaining accommodations, and providing accommodations to the Deaf
inmate is an important consideration. Deaf inmates face unique difficulties
because of their hearing loss and communication abilities, and this may pre-
dispose them or increase the risk of victimization and isolation. Correctional
staff should be aware of these issues and screen for Deaf inmates in order to
provide accommodations and to be observant of any difficulties the Deaf
inmate may be experiencing while incarcerated.
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