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Preface

There is a plaque in the foyer of the New York County Lawyers’ Association at 14
Vesey Street, New York, New York. A quote on the plaque begins: “Those who link
arms in the organized bar enjoy to the full that spirit of professional companionship
which is one of the joys of our calling.”!

In July of 2009, a unique cadre of lawyers answered the call to volunteer their time
and considerable wisdom to publish this treatise. The Rules of Professional Conduct
had become effective on April 1, 2009. The treatise, The New York Code of Professional
Responsibility: Opinions, Commentary and Case Law, as the name implies, had
covered the former Code of Professional Responsibility. Its editor, our esteemed
colleague Professor Mary Daly of St. John’s Law School, had passed away. Additionally,
the publishing responsibilities of Oceana Press had evolved to Oxford University
Press. There was an urgent need to communicate to all New York lawyers the details
and commentary about the new Rules and how the rules would be applicable to their
practices. The new publisher enlisted the Ethics Institute of the New York County
Lawyers’ Association for assistance. This treatise ensued.

The writers and editors of this treatise are among the most noted professional
responsibility lawyers in New York. With others, they served on committees and task
forces to assist the Appellate Divisions to implement the New York Rules of
Professional Conduct. They teach ethics at our law schools and at continuing legal
education seminars. They volunteer their time to hear and referee disciplinary
complaints on behalf of the courts. Some are private practitioners who advise other
firms and lawyers regarding ethical responsibilities; some are in-house ethics counsel.
They serve on bar association “hot lines” to provide immediate assistance to attorneys
seeking a consult on their professional responsibilities. Some are or have been counsel
to the disciplinary committees and the courts; others defend attorneys charged with
disciplinary violations. They serve on committees that study and report on ethical
issues; they publish bar association ethics opinions and articles that are relied upon by
bench and bar. Proudly, all are members of the Advisory Board of the Ethics Institute
of the New York County Lawyers’ Association.

1 Whitney North Seymour, speaking as President-Elect of the American Bar Association at the
Annual Dinner of the New York County Lawyers’ Association, December 3, 1959.
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Jennifer Arsego (Coordinating Editor) served as the Marketing and Program
Associate, New York County Lawyers’ Association, CLE Institute, Ethics Institute,
Member, NYCLA Pilot Mentoring Program Advisory Board.

Andral Bratton (Rules Editor) is a Principal Court Attorney for the Appellate
Division, First Department. University of Virginia School of Law. Formerly Deputy
Chief Counsel, Departmental Disciplinary Committee, First Department.

Janessa Bernstein (Rules Editor) is an associate in the Professional Practices
department of Tesser, Ryan & Rochman, LLP., New York, N.Y., Articles Editor,
Brooklyn Law Review.

Carol Buckler (Editorial Advisor) is the Associate Dean for Academic Affairs, New
York Law School. Harvard Law School. Professor of Legal Ethics. Member,
Professionalism Task Force, New York County Lawyers’ Association.

Bari Chase (Editorial Director) is the Director, New York County Lawyers’
Association CLE Institute, Ethics Institute, Member, NY CLA Pilot Mentoring Program
Board of Advisors. Hofstra University School of Law.

Zachary Cronin (Coordinating Editor) serves as the Marketing and Programming
Coordinator, New York County Lawyers’ Association, CLE Institute, Ethics Institute,
NYCLA Mentoring Program Advisory Board.

Gordon Eng (Rules Editor) is an associate in the Litigation Department of Debevoise
& Plimpton LLP. Fordham University School of Law magna cum laude. Order of the
Coif. M.B.A. With honors, New York University. Vice Chair, Ethics committee, New
York County Lawyers’ Association.

Robert Fettman (Rules Editor) is an associate at Stroock & Stroock & Lavan LLP.
Fordham University School of Law. Chair, Insurance Committee, General Practice
Section, New York State Bar Association. Member, Task Force on Ethics Reform,
New York County Lawyers’ Association.

Bruce A. Green (Rules Editor) is the Louis Stein Professor at Fordham Law School.
Columbia University Law School. Director, Louis Stein Center for Law and Ethics.
Member, ABA Standing Committee on Ethics and Professional Responsibility.
Reporter to the ABA Task Force on Attorney-Client Privilege. Co-chair, Committee
on Ethics, Gideon and Professionalism, ABA Criminal Justice Section.

Sarah Jo Hamilton (Rules Editor) is a partner in Scalise & Hamilton, LLP, Scarsdale,
New York, a firm which focuses its practice on the representation of professionals. St.
John’s University Law School. Formerly Secretary to the Committee on Character and
Fitness for the First Judicial Department. Formerly First Deputy Chief Counsel, First
Judicial Department. Chair, Committee on Professional Discipline, New York State
Bar Association; Co-Chair Professional Ethics Committee, Women’s Bar
Association.

John R. Horan (Rules Editor) is a partner in Fox Horan & Camerini LLP. Yale Law
School. Referee, First Department Discipline Committee. Former Assistant U.S.
Attorney, Southern District of New York, Lecturer, Professional Responsibility,
Columbia Law School. President, New York Bar Foundation, New York State
Lawyers’ Association.

Devika Kewalramani (Rules Editor) is a partner and co-chair of Moses & Singer’s
Legal Ethics and Law Firm Practice. City University of New York Law School.
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Member, Professional Discipline Committee of the Association of the Bar of the City
of New York.

James Kobak (Editorial Advisor) is a partner in Hughes Hubbard & Reed President
of NYCLA, Chair of its Professionalism Task Force.

Wally Larson Jr. (Executive Editor) is the Professional Responsibility Counsel to
Cleary Gottlieb Steen & Hamilton LLP. Columbia University Law School.
Former Co-Chair, Professional Ethics Committee, New York County Lawyers’
Association.

Hon. Gerald Lebovits (Contributing Editor) is a Judge, Housing Court, Civil Court
of the City of New York, New York County, Adjunct Professor of Law at St. John’s
University School of Law. Ottawa (LL.L.), Tulane (M.C.L.), and New York University
(LL.M.) law schools.

Donna Lennon (Legal Research Consultant) serves as the Program Attorney, New
York County Lawyers’ Association, CLE Institute.

Richard M. Maltz (Rules Editor) is counsel to Frankfurt, Kurnit, Klein & Selz,
P.C.’s Legal Ethics and Professional Responsibility Group. Cardozo School of Law.
Chair, New York State Trial Lawyer’s Ethics Committee. Formerly First Deputy Chief
Counsel, Departmental Disciplinary Committee, First Department, Chair, Professional
Responsibility Committee of the Association of the Bar of the City of New York.
Lecturer on Professional Responsibility at Cardozo Law School.

Sarah Diane McShea (Rules Editor) is the principal lawyer in the Law Offices of
Sarah Diane McShea, providing professional ethics advice and representation to
lawyers. Boston University School of Law. Trustee, NYS Lawyer Assistance Trust.
Formerly President of the Association of Professional Responsibility Lawyers,
member, Editorial Board, ABA/BNA Lawyers’ Manual on Professional Conduct,
member of NYSBA Committee on Standards of Attorney Conduct, Co-Chair,
Professional Discipline Committee, adjunct professor of Professional Responsibility,
Fordham, Columbia, St. John’s and Brooklyn Law Schools, Deputy Chief Counsel,
Departmental Disciplinary Committee, 1st Judicial Department.

Ronald C. Minkoff (Rules Editor) is a member of Frankfurt Kurnit Klein & Selz,
P.C., practicing in professional responsibility. Columbia Law School. Member, ABA
Standing Committee on Professionalism, and Policy and Implementation Committee
of the ABA Center for Professional Responsibility. Member, Committee on Standards
of Attorney Conduct of the New York State Bar Association. Formerly, Chair,
Committee on Professional Discipline, Association of the Bar of the City of New York,
President, Association of Professional Responsibility Lawyers.

Martin Minkowitz (Rules Editor) is counsel to (formerly partner in) Stroock &
Stroock & Lavan. Brooklyn Law School. Adjunct Professor, New York Law School.
Chair, General Practice Section, New York State Bar Association. Formerly General
Counsel and Deputy Superintendent, New York State Insurance Department, Chair,
Professional Discipline Committee NYSBA and Past Chair, Ethics Committee,
N.Y.C.L.A., Co-Chair, Professionalism Task Force, New York County Lawyers’
Association.

Edwin David Robertson (Contributing Editor) is a partner in Cadwalader,
Wickersham and Taft. University of Virginia Law School, Order of the Coif, Virginia
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Law Review. Author, Brethren and Sisters of the Bar, A Centennial History of the
New York County Lawyers’ Association (Fordham Press, 2008). Formerly President,
New York County Lawyers’ Association.

Michael Ross (Editorial Consultant) is principal of the Law Offices of Michael S.
Ross, where he concentrates his practice in attorney ethics and criminal law. New
York University School of Law. Former Assistant United States Attorney in the
Criminal Division of the Southern District of New York. Former Assistant District
Attorney in Kings County. Adjunct Professor at the Benjamin N. Cardozo School of
Law. Member of the New York State Continuing Legal Education Board.

Deborah A. Scalise (Rules Editor) is a partner in Scalise & Hamilton, LLP, Scarsdale,
New York, a firm which focuses its practice on the representation of professionals.
Brooklyn Law School. Formerly Deputy Chief Counsel, Departmental Disciplinary
Committee, 1st Judicial Department, Deputy Attorney General in Charge of Public
Advocacy for the Westchester Region, Assistant District Attorney, Kings County
Chair, Professional Ethics Committee, Women’s Bar Association. Member, Ethics
Committee, American Bar Association.

Barry Temkin (Rules Editor) is counsel to Mound Cotton Wollan & Greengrass,
where his practice includes legal ethics, securities and commodities law. University of
Pennsylvania Law School. Adjunct professor of Legal Ethics at Fordham University
School of Law. Chair, Professional Ethics Committee, New York County Lawyers’
Association. Formerly Assistant District Attorney, Kings County.

Lewis Tesser (Editor-in-Chief) is a partner in Tesser, Ryan & Rochman, LLP.,
focusing his practice on the representation of professionals. George Washington
University Law School, with honors. Chair, Business Law Committee, General Practice
Section, New York State Bar Association. CLE presenter, Association of the Bar of
the City of New York, Director, Ethics Institute, New York County Lawyers’
Association. Member, NYCLA’s Pilot Mentoring Program Board of Advisors.
Formerly, Assistant U. S. Attorney, Eastern District of New York.

Ellen Yaroshefsky (Rules Editor) is Clinical Professor of Law and the Director of
the Jacob Burns Ethics Center at Cardozo Law School. Rutgers University Law School.
Co-Chair, ABA Ethics, Gideon and Professionalism Committee, Criminal Justice
Section. Chair, Ethics Committee, National Association of Criminal Defense
Lawyers.

Carol L. Ziegler (Rules Editor) is Adjunct Professor, Professional Responsibility
and Legal Ethics, Columbia Law School. New York University School of Law, cum
laude. Reporter for the Committee on Standards of Attorney Conduct, New York State
Bar Association. Formerly, Professor of Professional Responsibility and Legal Ethics,
Brooklyn Law School. Formerly member, Ethics Commission, New York State Court
System.

We are grateful for the assistance provided by the staff of NYCLA’s CLE Institute,
especially Jennifer Arsego who coordinated the entire project, keeping everyone on
track and all the manuscript organized. It was a daunting task and we could not have
completed the book without her extraordinary effort. Special mention should also be
given to Judy Shepard for assisting with the design and marketing of the book, and
Marilyn Flood, NYCLA Counsel and Executive Director, NYCLA Foundation for
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referring the project to the Ethics Institute. The book never would have been completed
without the encouragement of Sophia Gianacoplos, NYCLA’s Executive Director,
who was a true champion of the project from the beginning.

In addition to the writers, editors, and NYCLA staff, others, too numerous to
identify, devoted time, energy, and resources to help. We would especially like to
thank Mariana Hogan, Dean for Professional Development and Professor of Law at
New York Law School and Hillary Mantis, Career Consultant, New York Law School
for assisting us in securing research assistance for the project. The researchers, whose
names appear on the title page and on the individual chapters, contributed countless
hours of research, writing, cite checking, and assistance to the Rules Editors, and we
are eternally grateful for their efforts.

We would like to thank the staff at Oxford University Press for giving NYCLA’s
Ethics Institute the opportunity to become the editors of this treatise. In particular, we
recognize Irusia Kocka for her dedication to ensuring that the legacy of Mary Daly
lives on and to Peter Berkery for securing for the Ethics Institutes the resources needed
to complete the book.

Above all, we want to thank Wally Larson and Judge Lebovits for their collegiality
and guidance provided throughout the project and James Kobak for his support and
leadership in helping to make this treatise a reality.

Lew Tesser would especially like to acknowledge the herculean efforts of Bari
Chase, in the life and spirit of this endeavor. If the writers, editors, and NYCLA staff
are the vessels through which this treatise has been produced, then Bari Chase is its
heart.

Bari Chase would like to recognize the extraordinary dedication of Lew Tesser, not
only to this project, but also to improving the professionalism of New York lawyers. It
was an honor to work along side Lew on this book and I treasure his friendship and
camaraderie.

THE LAYOUT OF THE BOOK
Volume 1: Analysis of the New Rule

To facilitate research, we have adopted an easy-to-navigate organizational structure
for each Rule.

» The Text of the Rule

* NYSBA Commentary

» Cross-references

* Practice Pointers

* Analysis

» Analysis of Ethics Opinions (organized by topic)
» Analysis of Cases (organized by topic)

» Bibliography

THE LAYOUT OF THE BOOK XV



Volume 2: Resources and Finding Aids

Volume 2 contains primary source materials, articles, Ethics Opinions, finding aids
and other resources designed to assist lawyers in using this treatise and in their practice
of law.

* Report of NYCLA’s Task Force on Professionalism
* NYSBA Commentary

» Articles

* Forms

* Ethics Opinions

* General Bibliography and Research Aids

* Index

» Tables

CAVEATS

The discussion and analysis of each Rule of Professional Responsibility expresses the
personal views of the author. The research and analysis does not in any way reflect the
position of NYCLA, nor of the firm, government entity, university, or any other
institution that the Rule Editor may be affiliated with.

Some of the references in this book are to older materials that predate the new Rules
effective April 1, 2009. While historical sources are always germane, readers must
exercise caution in determining whether that material still has applicability to their
matter, especially in view of the Rule changes.

While the New York Rules of Professional Conduct were promulgated by the courts,
the Comments to the Rules were only issued by the House of Delegates of the New
York State Bar Association (similarly, while the predecessor Disciplinary Rules were
promulgated by the courts, the Ethical Considerations were issued by the Association).
In our view, although the Comments have less weight than the rules themselves, the
Comments have and should be accorded greater weight than advisory opinions issued
by the ethics committees of the various New York bar associations. One argument for
such persuasive authority is the rigor of the process by which the Association’s
Committee on Standards of Attorney Conduct invited and received comment from the
public, bar and bar associations (other bar associations, such as out of New York City
and New York County, are represented in the Association’s House of Delegates).

Whitney North Seymour’s remarks, memorialized on the plaque in the lobby of
NYCLA’s Home of Law, continue: “Here the traditions are nourished; here our sense
of responsibility to the public and to the maintenance of the good name of the profession
gets its greatest support.” The men and women who have come together in a spirit of
collegiality and service to write this treatise represent the true ideals of professional
responsibility. The commitment, professionalism, zeal, and time that they devoted to
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this treatise are beyond the limits of what anyone could reasonably expect from
volunteers. We are profoundly grateful for their efforts. They embody and sustain the
good name of our profession. We offer their work to you, the lawyers of New York and
others interested in the ethical obligations of New York lawyers, in the sincere hope
that your work will be enhanced and your professional lives enriched.?

Lew Tesser, Editor-in-Chief,
Bari Chase, Editorial Director

2 To our readers: we welcome your comments and participation as we prepare new editions of
this treatise. Please let us hear from you. You can e-mail your suggestions to cleinstitute@
nycla.org.
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Tribute to Mary C. Daly

As President of St. John’s University, I am grateful for this opportunity to pay tribute
to Mary C. Daly, Esq., who was Dean of our School of Law as well as John Brennan
Professor of Law and Ethics at the time of her death in November 2008.

Since coming to St. John’s in 2004 from Fordham, where she served as James H.
Quinn Professor of Law, Director of the Graduate Program, and co-Director of the
Louis Stein Center for Law and Ethics, she was an energetic and effective leader.

Her impact on our School of Law was nothing short of transformative. She
established a global focus within the School through creation of several academic
programs and initiatives. Among these was the L.1.M. program in U.S. Legal Studies
for Foreign Law School Graduates, launched in fall 2008, that provides opportunities
for lawyers from other nations to achieve a grounding in the United States legal system.
Another is a program that permits St. John’s Law School students to spend a summer
studying in Rome. She also increased the number of law clinics, which provide students
with invaluable opportunities for practical experience as well as service to underserved
individuals within the community. And she was an indefatigable fund raiser and
goodwill ambassador.

At the same time as she committed herself to enhancing our University’s School of
Law, she also continued to amass a record of remarkably productive scholarship that
contributed to her already enviable national and international reputation. In that regard,
the New York Code of Professional Responsibility: Opinions, Commentary and
Caselaw stands as a significant component of her legacy. For one thing, the work is
rooted in the topic that was her passion—ethics. For another, it is the result of the
meticulous research that was her standard. And, finally, itis designed for the practitioner,
the practicing attorney who was always in the forefront of her thoughts. She had a
special gift for combining the academic and practical. And she committed herself to
anticipating and meeting the needs of those already in her profession as well as the
thousands of students who aspired to that profession.

I know that St. John’s is a stronger and better University because she was part of it.
And I believe that the broader legal community, as well, has been the beneficiary of
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her commitment to excellence and to making this world a better place. We shall miss her
presence among us and will be forever grateful for all that she has been and done for us.

Rev. Donald J. Harrington, C.M.
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Introduction: The Rules of
Professional Conduct

The legal profession in the United States generally, and in New York State, is self-
regulating and self-policing. Lawyers control the institutions that regulate their own
conduct; such institutions are subject to supervision by the judiciary which also consists
of lawyers who became judges. The regulatory process has been gradual, originating
in case law and individual modeling behavior by attorneys. In the twentieth century,
Bar associations codified, clarified, and promulgated standards, and by the end of the
century, the courts re-appropriated responsibility for the rules governing attorney
conduct.

1. A BRIEF BACKGROUND OF THE RULES GOVERNING
ATTORNEY CONDUCT

[a] John Adams and the Earl of Annesley

John Adams was frequently infuriating. He intelligently but irritatingly cajoled,
ranted, and raved. He lacked the diplomatic skills of Thomas Jefferson and the political
savvy of Benjamin Franklin.! Yet his obstinance and sense of moral imperative,
especially as it related to his obligations as an attorney, place him as a father of
America’s professional standards of attorney conduct.?

1 Adams wrote, “Popularity was never my mistress, nor was | ever, or shall I ever be a popular
man.” Said Franklin, Adams “is always an honest man, often a wise one, but sometimes and in
some things, absolutely out of his senses.”

2 We gratefully acknowledge the research of Randall Tesser. In “A Good Defense,” a National
History Day essay, he posited that John Adams influenced the course of American jurisprudence
by his actions as here discussed.



Prior to Adams, professional standards had developed to some degree. For example,
aclient’s expectation of confidentiality® had grown, interestingly, from a case instigated
by a fee dispute, Annesley v. Anglesea.*

Arthur Annesley, the Earl of Anglesea, lived in Dunmain with his wife and his son
James. When his wife left, probably because she was having an affair, Arthur and
James moved to Dublin. Arthur found a new love interest and she convinced Arthur to
send James to boarding school. The Earl’s brother, Richard, recognized that if his
nephew went missing, he could inherit Arthur’s estate. Richard shipped the thirteen-
year-old James to America as an indentured servant and had him declared dead. Arthur
eventually died and Richard assumed the estate and titles. After about a decade, James
escaped to Jamaica and then returned home to sue Richard for Arthur’s estate, which
Richard had been enjoying.

Unfortunately for James, he accidentally shot and killed a poacher while hunting
soon after returning home. Richard had his lawyer, John Giffard, arrange a prosecution
of James for murder. James was acquitted and sued Richard, whose defense was that
James was not truly Arthur’s legitimate son and heir. James called Giffard as a witness,
knowing that Richard’s communications with his lawyer would prove Richard’s
knowledge (or his belief) that James was Arthur’s true son. Indeed, a letter of Richard’s
to Giffard read, “it is not prudent for me to appear publicly in this prosecution, but
I would give 10,000 pounds to have him hanged... . If I cannot hang James Annesley,
it is better for me to quit this kingdom and go to France, and let Jemmy have his
right.”

Giffard was happy to blab his client’s secrets because Richard owed him legal fees.
Richard claimed that the attorney-client privilege protected his confidential
communication.’ Until the Annesley case, the privilege belonged to the attorney to
protect the attorney’s honor, and if the attorney wanted to speak, the client was out of
luck. The Annesley case dicta recognized the client’s interest in the privilege to
encourage honest communication by the client. Nevertheless, the court determined
that because the communications about the murder prosecution had nothing to do
directly with Richard’s defense of James’ ejectment lawsuit, the privilege did

3 The history of the attorney-client privilege is recounted in LANGBEIN, THE ORIGINS OF
ADVERSARY CRIMINAL TRrIAL (2003); RicE, ATTORNEY-CLIENT PRIVILEGE IN THE
UnNiTED STATES (2D ED. 1999); CAIRNS, ADVOCACY AND THE MAKING OF THE

ADVERSARY CRIMINAL TriaL 1800-1865.

4 17 How. S. Tr. 1137 (1743).

5 In medieval England, civil judicial disputes resembled swearing contests and professional
“oath helpers” waited outside the courts at Westminster to be hired to swear that a party could
be believed. In 1562, Queen Elizabeth’s Parliament enacted the Statute Against Perjury, which
for the first time allowed civil parties to compel witnesses to testify at trial. The statute aimed
to cure the justice system by making reliable witnesses available to the jury. At around the
same time as the Statute’s enactment, parties were barred from testifying in their own matters—
their testimony was deemed too unreliable. The opposing party could not be examined, but
armed with compulsory service, parties began to call the lawyer of the opposing party as a
witness. Attorneys objected—and the doctrine, now called the “attorney-client privilege” first
appears in reported cases dating from 1576 to 1583.
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not apply.® Giffard testified and produced the letter; James theoretically won the case
and the estate.”

Aside from the attorney-client privilege, many ethical obligations and expectations
that we now consider basic were not at all developed at the time when colonial
attorneys, including John Adams, were practicing. In 1770, Adams was a thriving
attorney,® an outspoken patriot,” and a well-known politician.!® At the time, Boston
was a cauldron of unrest, its citizens riled by Paul Revere and Adams’ cousin, Sam
Adams, and there is ample evidence that the Boston “massacre” on March 5, 1770 was
intentionally incited by a few colonists. On March 6, Adams was asked to represent the
British officers and soldiers who were involved in the shootings.!!

Although the laws of Massachusetts did allow for counsel,'? there was scant authority
in law or consensus among the bar that an attorney had any professional responsibility
to provide a defense for unpopular clients.”* Adams was informed that no one else
would represent “the enemy.” '# Risking his career as an attorney and as a founder of
the fledgling nation in progress, Adams accepted the case. He later wrote, “I had no
hesitation in answering that council ought to be the very last thing that an accused

6 17 How. St. Tr. 1139 (1743). The court wrote, “No man can conduct any of his affairs which
relate to matters of law without employment and consulting with an attorney ... and if he does
not fully and candidly disclose every thing that is in his mind ..., it will be impossible for the
attorney properly to serve him. /bid at 1237. Now, the “crime-fraud” exception would surely
include using a lawyer for the murder prosecution of an innocent man.

7 Richard appealed, and James lacked the funds to take the case further. James never took
possession of the estate.

8  His bar admission, in 1759, had been sponsored by “the Dean of Massachusetts lawyers”
Jeremiah Gridley. His practice was so successful that he moved from Braintree with his family,
opened an office in Boston, and hired two clerks.

9  He publically opposed the Stamp Act with the argument that colonists were not represented in
the British Parliament. He wrote, “The true source of our suffering has been our timidity... .
Let it be known that British liberties are not the grants of princes or Parliaments... . [M]any of
our rights are inherent.”

10 In 1766, Adams was elected as Selectman in Braintree, Massachusetts.

11 There is support that Adams was approached by The Sons of Liberty, an activist group already
clamoring for disengagement from Britain. They assumed that the soldiers would be convicted
and wanted the veneer of a fair trial.

12 As the Salem witch trials were drawing to a close, the legislature, probably in reaction to the
trials’ abuses, rejected the British common law regarding counsel and provided that a defendant
could “defend his cause by himself ... or with the assistance of such other person as he shall
procure.”

13 InEngland, lawyers had been persecuted for accepting unpopular clients. See Cohen v. Hurley,
366 U.S. 117, 139 (1961). In colonial New York, two lawyers who acted on behalf of Peter
Zenger, a publisher who spoke out against the Crown, were disbarred.

14 Although there is scant contemporaneous corroboration, many historians have said that Adams
suffered intense public criticism for his defense. Many years later, in a political, i.e., revisionist
autobiography, he wrote that he had brought upon himself “suspicions and prejudices” and that
it was “immediately bruited abroad that I had engaged for Preston and the Soldiers, and
occasioned a great clamour.”
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person should want in a free country. That the Bar ought in my opinion to be independent
and impartial at all Times and in every Circumstance.”!

New York’s former Code of Professional Responsibility,'® Ethical Consideration
2-29, proclaimed that when a lawyer is appointed, he should not take into account “the
repugnance of the subject matter of the proceedings” or “the identity ... of a person
involved in the case.” NYSBA Commentary to Rule 1.2, Comment [5] of the current
New York Rules of Professional Conduct advises that “[1]Jegal representation should
not be denied to any person ... whose cause is controversial or the subject of popular
disapproval.” In many states, attorneys take an oath to “never reject from any
consideration personal to myself, the cause of the oppressed.” New York’s Ethical
Consideration and current Commentary and the oaths of many states were derived
from the American Bar Association’s 1908 Canon on Professional Ethics and Oath of
Admission. By the time of the Oath and the Canons, Adams’ maverick stand had
become generally accepted as an aspirational model for attorney conduct.

[b] The Development of the Code of Professional Responsibility

Standardized ethics rules governing attorney conduct originated from the 32 Canons of
Professional Ethics of the American Bar Association (the ABA) in 1908.!7 These
Canons solely governed the conduct of ABA member attorneys. In 1969, the ABA
adopted a revised set of rules known as the Model Code of Professional Responsibility
(the Model Code)."* The Model Code was intended to provide sample rules to be
applicable to all lawyers. It was eventually adopted by all 50 states. '

Despite the widespread adoption of the Model Code, the ABA, dissatisfied with
both its format and substance, presented the 1983 Model Rules of Professional Conduct

15 In the trial, Adams argued self defense—the soldiers were threatened by an angry mob. Most
of the defendants were acquitted. Two had their hands branded. Adams’ summation has been
called “a masterpiece of political tight roping and partisan invective, wrapped inextricably in a
skillful, effective jury argument.” I have found no contemporaneous support for the proposition
that Adams suffered any adverse consequences, although he wrote, much later, that he suffered
“the instantaneous loss of more than half my business” and that he would be accused of being
“an enemy to my country”.

16 N.Y. State B. Ass’n., The Lawyer’s Code of Prof’l Responsibility 1 (2007) [hereinafter N.Y.
Code], available at http://www.nysba.org/Content/NavigationMenu/Attorney_Resources/
Lawyers_Code_of_ Professional_Responsibility/LawyersCodeofProfessionalResponsibility.

17 Michael S. Ariens, American Legal Ethics in an Age of Anxiety, 40 ST. MARY’s L.J. 343,
345-47, 349-51 (2008). The Canons were developed from the lectures of Judge George
Sharswood in 1854, Id.; see also New York County Lawyers’ Association, Report on the
Proposed New York Rules of Professional Conduct, Sept. 13, 2004, available at http://www.
nycla.org/siteFiles/Publications/Publications54_0.pdf (last visited Jan. 29, 2010).

18 Id. at 346-47.

19  New York County Lawyers’ Association, Report on the Proposed New York Rules of
Professional Conduct, Sept. 13,2004, available at http://www.nycla.org/siteFiles/Publications/
Publications54_0.pdf (last visited Jan. 29, 2010). Michael S. Ariens, American Legal Ethics in

an Age of Anxiety, 40 ST. MARY’s L.J. 343, 346-47 (2008).
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(the Model Rules).?’ The new Model Rules format grouped the rules according to
lawyers’ roles and tasks. The Model Rules utilized a format similar to that of a
Restatement of Law in that they consisted of a black letter rule of law followed by
commentary.

Although most states chose to adopt the ABA Model Rules, the New York State Bar
Association House of Delegates rejected a proposal to do so in 1985.2! New York’s
attorneys remained regulated by its version of the Code, amending it in 1990.22 New
York’s Code was operative until 2009.2

The New York Code of Professional Responsibility consisted of three separate but
interrelated parts: Canons, Ethical Considerations, and Disciplinary Rules. Only the
Disciplinary Rules were formally adopted by the courts but the Ethical Considerations
and the Canons have sometimes been cited by New York courts as instructive.*

The Canons were essentially chapter headings. The Ethical Considerations were
solely aspirational guidelines, representing the objectives toward which every member
of the profession should strive.?® They provided lawyers with guidance but a violation
of them would not subject an attorney to discipline. The Disciplinary Rules, unlike the
Ethical Considerations, were mandatory, establishing the minimum level of conduct
expected of New York attorneys.?® Lawyers who violated these rules were subject to
professional discipline but the Code did not prescribe disciplinary procedures or
penalties for violation of a Disciplinary Rule. Instead, the penalty for a violation of a
Disciplinary Rule was to be determined by the character of the offense and the attendant
circumstances.

Between 1985 and 2003, 47 states and the District of Columbia adopted the ABA
Model Rules.?” New York was one of three states that had not adopted the Model
Rules, instead choosing, from time to time, to amend its Code of Professional Conduct.?

20 Id. at 348-49.

21 New York County Lawyers’ Association, Report on the Proposed New York Rules of
Professional Conduct, Sept. 13,2004, available at http://www.nycla.org/siteFiles/Publications/
Publications54_0.pdf (last visited Jan. 29, 2010).

2 Id

23 Id

24 New York County Lawyers’ Association, Report on the Proposed New York Rules of
Professional Conduct, Sept. 13,2004, available at http://www .nycla.org/siteFiles/Publications/
Publications54_0.pdf (last visited Jan. 29, 2010).

25 Inits Preliminary Statement, the Code provides, “[t]he Ethical Considerations are aspirational
in character and represent the objectives toward which every member of the profession should
strive. They constitute a body of principles upon which the lawyer can rely for guidance in
many specific situations.” Roy Simon, Simon’s New York Code of Professional Responsibility
Annotated 6 (2006).

26 New York County Lawyers’ Association, Report on the Proposed New York Rules of
Professional Conduct, Sept. 13,2004, available at http://www.nycla.org/siteFiles/Publications/
Publications54_0.pdf (last visited Jan. 29, 2010).

27 Yvonne Marciano, New York Attorney Rules of Professional Conduct Took Effect April 1,
2009,29 NY ENVTL LAw 1 (Winter 2009), available at http://www.nysba.org/AM/Template.
cfm?Section=Substantive_Reports& TEMPLATE=/CM/ContentDisplay.cfm&
CONTENTID=27769 (last visited Jan 29, 2010).

28 Id
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The widespread adoption of the Model Rules by other states “resulted in a significant
degree of national uniformity and a nationwide body of law [frequently] inaccessible
to New York practitioners.”?

In “Some Historical Perspectives on New York’s Rules of Professional Conduct”,
infra., Dave Robertson brings historical color to the development of New York’s Rules
of Professional Conduct. Formerly, compliance with ethical standards had been
voluntary. After reading Robertson’s account, we understand how criticisms of these
optional standards, “sweet words ... full of intellectual pabulum”, led to mandatory
rules of ethical behavior. Robinson details the development of the four “essential”
professional functions: bar admissions, bar discipline, unlawful practice, and the
promulgation of rules of normative professional behavior and how these functions
became the purview of New York’s courts.

2. NEW YORK'’S NEW RULES OF PROFESSIONAL CONDUCT

The Presiding Justices of the Appellate Divisions of the New York State Supreme
Court adopted New York’s Rules of Professional Conduct effective April 1,2009. The
rules aligned New York’s ethics standards in form and numbering sequence with the
American Bar Association’s Model Rules of Professional Conduct. Instantly,
restructuring made the ethical standards of other jurisdictions a more readily accessible
source of ethical guidance for New York lawyers than was the former New York Code.
As noted by NYSBA in its Final Report on the Proposed Rules of Professional
Conduct:

Voluntary compliance with ethics rules is critical to maintaining the integrity of the
bar. To that end, it is essential that when lawyers have ethics questions—which are
often urgent—they are able to locate quickly and understand readily the applicable
rules. The structure of the ... Code, however, d[id] not lend itself to quick or ready
reference and problem-solving.

[a] Structure of the New Rules of Professional Conduct

The new ethics rules are organized according to the various roles that attorneys may
play, for example, “when a lawyer serves as a negotiator, as an advocate or as a
counselor.”*® The organizational logic of the Model Rules is described by NYSBA in
its Final Report on the Rules of Professional Conduct:

The former Code places rules governing legal fees under DR 2-106 but rules
governing safeguarding of client property under DR 9-102, virtually at opposite

29 Id. (citing New York Courts Press Release, “New Attorney Rules of Professional Conduct
Announced ” (Dec. 17, 2008)).

30 New York State Bar Association Committee on Standards of Attorney Conduct, Proposed
Rules of Professional Conduct, http://www.nysba.org/Content/ContentFolders30/Committeeon
StandardsofAttorneyConduct2/Introduction.pdf.
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ends of the document. The legal fee rule appears under Canon 2, which states
aphoristically that “A Lawyer Should Assist the Legal Profession in Fulfilling Its
Duty to Make Legal Counsel Available.” The rule governing client property, one of
the most important provisions of the New York Code, is virtually hidden under
Canon 9, which states that “A Lawyer Should Avoid Even the Appearance of
Professional Impropriety.” The Model Rules format, in contrast, places these related
rules together in its first section (as Rule 1.5 and Rule 1.15, respectively) under the
clear and simplified heading, “Client-Lawyer Relationship.”!

The new Rules have a more straightforward and sensible structure than did the Code
and are divided as follows:

Rule 1.0 Terminology

Section One Rules 1.1 to 1.18 Client-Lawyer Relationship

Section Two Rules 2.1 to 2.4 Attorney as Advisor and Neutral

Section Three Rules 3.1 to 3.9 Attorney as Litigator

Section Four Rules 4.1 to 4.5 Attorney as Professional

Section Five Rules 5.1 to 5.8 Attorney as Supervisor and Practitioner

Section Six Rules 6.1 to 6.5 Pro Bono and Legal Services

Section Seven Rules 7.1 to 7.5 Advertising, Recommendation, Solicitation

Section Eight Rules 8.1 to 8.5 Misconduct, Reporting Misconduct, Bar Admission,

Judicial Officers, Discipline

[b] What’s New in the New Rules*?

The new Rules of Professional Conduct include provisions from both New York’s
former Code and the ABA’s Model Rules. While there are notable similarities to the
Code, some of the significant differences between the two deserve mention.

First and most significantly, the new Rules include a greatly expanded
definitions section in Rule 1.0, “Terminology.” Some of the important terms included
are: “knowingly,” “reasonable” and “confidential information.” The definitions now
enable lawyers, courts, disciplinary and bar committees to interpret material words in
the same way. For example, many provisions in the new Rules require that before
lawyers proceed in particular matter, the lawyer must receive a client’s “informed
consent, confirmed in writing.” See Rules 1.7(b)(4), 1.9(a)-(b), 1.11(a)(2), 1.12(b),
1.18(d)(1).

The term “confirmed in writing,” however, was not defined in the former Code.
“Confirmed in writing,” is found in Rule 1.0(e) and is defined to mean a writing from
a person to a lawyer, or a lawyer to a person confirming that the person has given
consent. Additionally, a statement on the record of a proceeding before a tribunal may
be deemed to have been “confirmed in writing.” “Writing” or “written” in 1.0(x)

31 Id

32 For a more detailed analysis, see article by Sarah Jo Hamilton and Lewis Tesser, The New NY
Rules of Professional Conduct, 1 Bloomberg Law Reports, vol. 1 (May 2009), reprinted with
permission in Volume 2 of this treatise.
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includes handwritten, printed and photocopied material, photographs, audio or video
recordings and e-mail and a “signed writing” includes a writing with an electronic
signature. This definition, which was drawn from the ABA Model Rules, also was not
in the former Code. In addition, Rule 1.0(j) defines “informed consent” as “an
agreement by a person to a proposed course of conduct after the lawyer has
communicated information adequate for the person to make an informed decision ...
after the lawyer has adequately explained ... the material risks of the proposed course
of conduct and reasonably available alternatives.”

Another significant difference between the former Code and the new Rules can be
found in Rule 3.3 pertaining to the conduct of an attorney before a tribunal. The former
Code provided that when an attorney learned that a client had perpetrated a fraud upon
a tribunal, the attorney was to request that the client rectify the fraud. If the client
refused, the attorney was required to reveal the fraud unless the information was
protected as a confidence or secret. This language, though well-intentioned was
ineffective because there were very few instances where the information would not be
protected as a confidence or secret. Conversely, new Rule 3.3 sets forth a clear mandate
requiring an attorney to take reasonable remedial measures to correct false evidence
including, if necessary, disclosure to the tribunal. New Rule 1.5 pertains to fees and the
division of fees. It is more expansive than the pertinent provision in the former Code,
including within it the court rule regarding written letters of engagement (22 NYCRR
§ 1215), and codifying the prohibition against non-refundable retainers that originated
in Matter of Cooperman, 83 N.Y.2d 465, 611 N.Y.S.2d 465 (1994).

3. A WALK THROUGH THE NEW RULES

Substantively, New York’s new Rules represent a fine tuning of the former Code of
Professional Responsibility. While the format of the new Rules differs significantly
from that of the Code, as discussed above, many of obligations remain exactly the
same. Approximately three quarters of the new Rules embody provisions from the
former Code of Professional Responsibility.

The Rules, as did the Code, regulate inappropriate attorney conduct. In essence,
they define what it means to be a lawyer-fiduciary. Lawyers must act with good faith,
candor, and scrupulousness in dealing with clients. Clients place their trust in lawyers
and accordingly the ethics rules governing attorney conduct must intelligibly describe
the means by which lawyers can fulfill their various ethical obligations under the
law.

[a] Terminology: Rule 1.0
To facilitate the means by which lawyers interpret and apply the Rules to their own
practice, Section 1.0, “Terminology”, provides definitions of terms that are used

throughout the Rules. The former Code also contained a Definitions section, but Rule
1.0 now defines many new terms, a change that will hopefully increase the clarity and
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consistency of the Rules.”®* In his analysis, Andy Bratton discusses the terms of
particular interest that have been added to the Rules.

[b] Client-Lawyer Relationship: Rules 1.1 to 1.18

Rules 1.1 through 1.18 pertain to the lawyer-client relationship and govern a wide
array of issues that may arise during the course of a representation of a client. Lawyers,
as representatives of their clients, occupy a position of trust and have a duty to act for
the benefit of their clients within the scope of the relationship.** These Rules detail
specific expectations concerning an attorney’s relationship to a client.

Rules 1.1 through 1.4 generally describe the initiation and maintenance of the
lawyer-client relationship, establishing that lawyers must be both competent, Rule 1.1,
and diligent, Rule 1.3, when acting on behalf of clients. Rule 1.2 sets forth a lawyer’s
obligation to consult with a client regarding the objectives of a representation and the
means by which those objectives will be pursued. As is apparent from even a cursory
comparison to the former Code, these new Rules emphasize the importance of proper
attorney-client communication, a topic we discuss in detail in the article Avoiding
Complaints and Violations, by Lewis Tesser, in Volume 2, infra.

The imperative of sound communication with clients is codified in Rule 1.4, which
has no counterpart in the former Code. The Rule provides, among other things, that a
lawyer must consult with a client about case strategy and client objectives, keep a
client reasonably informed about case status and any material developments, and
promptly comply with client requests for information. Attorneys are required to initiate
certain discussions with clients. Bratton’s helpful practice pointers remind lawyers to
promptly return client phone calls and e-mails and to memorialize conversations
whether or not the conversations may be billable. He points out that not all information
must be conveyed to a client, such as information that might be personally harmful to
the client and which the client does not need to know to further the objectives of the
representation. Communication pervades every aspect of the client-lawyer relationship
and it is only through sound communication that lawyers will be able to carry out their
clients’ objectives.

Rule 1.5 sets forth the requirements regarding attorney fees and the division of fees.
The Rule mandates that lawyers may not charge fees that are excessive or illegal and
provides a list of eight factors that are to be considered in determining whether a fee is
excessive. The Rule also details the types of fees that may and may not be charged.
Interestingly, this Rule about fees again illustrates the importance of good client-
lawyer communication, the predominant theme of the new Rules. Author Rich Maltz
recommends that lawyers memorialize in writing the fees clients will be charged, even
where not so required. He notes that while full disclosure about fees was always

33 New York State Bar Association Committee on Standards of Attorney Conduct, Proposed
Rules of Professional Conduct, http://www.nysba.org/Content/ContentFolders30/Committeeon
StandardsofAttorneyConduct2/Introduction.pdf.

34 BLACK’S LAW DICTIONARY 768 (8th ed. 2004).
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important, “Rule 1.5 now specifies that there must be specific and full disclosure as to
the scope of the attorney’s representation and the basis for the lawyer’s legal fee for the
representation.”

Rule 1.6 addresses the duty of confidentiality. Ron Minkoff discusses the
circumstances under which confidential client information must be protected and those
where it may be knowingly revealed or used by a lawyer. Minkoff reminds us that the
obligation to protect confidential client information is “among the most sacrosanct
duties of a lawyer ...” and offers a profound analysis of the extensive nuances inherent
in the rule. He emphasizes that “you can never be too careful about protecting the
attorney-client privilege.”

Given the undivided loyalty that lawyer-fiduciaries owe their clients,* the conflicts
of interests precepts, contained in Rules 1.7 through 1.9, deserve special attention.
Rule 1.7 is the general conflict of interests rule pertaining to “concurrent” conflicts,
i.e., conflicts between current clients. The Rule defines such a conflict as either
“representing differing interests” or significantly risking that your professional
judgment will be “adversely affected” by your own “financial, business, property, or
other personal interests.” The Rule also details when a lawyer may represent a client
notwithstanding the presence of a concurrent conflict.

Rule 1.8 provides specific conflicts rules pertaining to a lawyer’s business
transactions with a client, gifts from client, advancing court costs, aggregate settlements,
settling certain claims, and sexual relations with a client. Rule 1.9 addresses lawyers’
duties to former clients especially as they relate to conflicts and confidential information.
Authors Carol Zeigler and Devika Kewalramani examine these conflicts rules in detail
while examining the fundamental principles of “client loyalty, trust, confidentiality
and professional judgment” that the rules embody. Their practical insights are
invaluable and include the reminders to establish the identity of the client by determining
whether the client is the institution or the representative; to have a system to check for
conflicts and use it; to keep in mind that not all conflicts can be waived and those that
can must be in writing.

Rules 1.10 through 1.12 address conflicts of interest as they pertain to law firms,
certain governmental lawyers, and third-party neutrals. Rule 1.10 describes the
imputation of conflicts to a firm, for example, when one of the lawyers of the firm has
a conflict. Rule 1.11 provides rules regarding the special conflicts of interest that
former or current government officers and employees may have, for example, when a
lawyer moves from government to private employment and vice versa. Rule 1.12
contains special conflict of interest rules that apply where a lawyer previously served
as a judge, arbitrator, mediator, or other third-party neutral. Professor Bruce Green
analyzes these conflicts rules in detail and offers illustrative examples of permissible
and prohibited conflicts that will unquestionably be an invaluable resource for lawyers
questioning the propriety of certain representations. Green’s directness does not let us
forget that the Rules are not a theoretical exercise. “This means you: even if you are
not the firm’s managing partner, you should insure that your firm has an adequate
conflicts-checking system.” He explains that we are subject to discipline if we

35 Inre Kelly, 23 N.Y.2d 368, 375 (1968).
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unwittingly violate the imputed conflicts rule because of the firm’s inadequate
system.

Rule 1.13 focuses on the duties of a lawyer where the client is an organization. Wally
Larson’s commentary guides us through potentially difficult situations. He explains that
while it is not always a conflict to represent an organization and one or more of its
constituents, it may be. We are cautioned to “[m]aster the art of knowing when to give the
so-called corporate Miranda warning (‘I only represent the organization and not you’).”

As with organizational clients, when lawyers represent clients with diminished
capacity they are subject to additional specific Rules of Conduct. Larson explains how
Rule 1.14 provides options for outside help and recognizes a limited, impliedly
authorized disclosure exception where there is a risk of harm to the client.

Rule 1.15 mandates the proper means of maintaining client funds and property. As
noted in Larson’s commentary on the Rule, property mishandling can be destructive to
an attorney’s chances of maintaining a license. In his analysis, Larson packs an iron
fist into a velvet glove. “Leave it to lawyers to turn a friendly, social word like
‘mingling’ into a dreaded disciplinary violation. There is good reason; the mixing of
our property with the property of our clients is the root of all kinds of unpleasantness.
Of course, a ‘bad lawyer’ will always find ways to be bad, but the lack of care evidenced
by commingling can result in a lawyer’s inadvertent misuse of client property, such as
spending money that was not the lawyer’s to spend in the first place.”

Rule 1.16 details the circumstances under which an attorney must or may decline or
terminate a client representation. Barry Temkin’s commentary examines the ethical
and practical concerns of lawyers in such circumstances, noting: “In the event that
permission for withdrawal from representation must be sought from a tribunal,
remember your obligation to preserve client confidential material under Rule 1.6, and
be as stinting as possible in disclosing them.”

Although the practice of law is a profession, it is also a business. As with any other
business, law firms can and do go out of business. Accordingly, lawyers should
review Rule 1.17 and Temkin’s commentary pertaining to the sale of a law practice.
He reminds us, “it is always the clients’ decision whether to stay or to find different
counsel, so the clients are not being “sold” in the usual sense of the word, e.g. the
purchase of chattel.”

Lawyers have duties not only to current and former clients, but also to prospective
clients. These duties are detailed in Rule 1.18 and the accompanying analysis. A
fiduciary relationship can arise even where a lawyer does not represent a client
subsequent to an initial consultation. Many lawyers meet with potential clients and
will want to take special note of Temkin’s analysis of the obligations that such consults
may create.

[c] Attorney as Advisor, Evaluator, and Third-party Neutral:
Rules 2.1 to 2.4

Rules 2.1 through 2.4 pertain to an attorney’s role as advisor, evaluator for use by third
parties, and as a third-party neutral. Rule 2.1 specifies that as an advisor, an attorney
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must “exercise independent judgment and render candid advice.” Rule 2.3 specifies
when and how an attorney may provide third parties with a legal assessment of a client
matter. Rule 2.4 addresses the duties of lawyers who act as third-party neutrals rather
than as client representatives. Barry Temkin provides invaluable commentary on these
Rules, acknowledging that attorneys provide guidance that is not always legal in
nature. He examines the different roles an attorney may fulfill and provides advice as
to how best fulfill these different obligations. One of his practice pointers: “[s]tanding
by your ethical and moral principles may not always win you the client, but acting with
the highest integrity and remaining a respected member of the profession is far better
than risking your career and reputation. It is also likely to mean that your clients receive
sound counsel from you that will serve them well in the long term and for which you
will be remembered by them.”

[d] Attorney as Advocate: Rules 3.1 to 3.9

Lawyers, as advocates, are in a unique position to ensure that the legal system is both
effective and respected. Lawyers must adhere to standards of professional responsibility
and civility while simultaneously representing their clients’ interests. Rules 3.1 through
3.9 detail how lawyers, as officers of the court, must protect the integrity of the
adjudicative process while also actively advocating on behalf of clients.

Rule 3.1 sets forth the requirement that attorneys refrain from bringing non-
meritorious claims and acting in a “frivolous” manner. Sarah Diane McShea provides
helpful commentary as to the distinction between the zealous representation of a client
and improper frivolous conduct. McShea also provides an analysis of Rule 3.2
pertaining to the duty to not delay or prolong litigation and Rule 3.3 governing conduct
before a tribunal. An attorney who discovers that a client has been untruthful to a
tribunal is in a precarious situation. “For a variety of reasons, clients lie—they tell big
lies and little lies, lies that are really pleas for sympathy and understanding, lies to
bolster otherwise truthful accounts (who can believe that justice will be afforded a
blemished client), and lies because sometimes it’s just easier... . Often the lawyer
learns of the client’s proposed lie before it is trotted out in court or in a deposition—it
may occur first in the lawyer’s office. This is a great opportunity to have a full and
frank conversation with the client about the possible consequences of a lie before a
tribunal.” McShea discusses the various considerations, obligations, and options that
an attorney has when a client has been dishonest to a tribunal.

Rule 3.4 details the manner in which lawyers must act to opposing parties and
counsel. Rule 3.5 specifies how lawyers should maintain and preserve the impartiality
of tribunals and jurors. Rule 3.6 governs the attorney’s role in trial publicity while
Rule 3.7 specifies the circumstances under which a lawyer may serve as a witness. In
her commentary on these Rules, Bari Chase explains, “[w]hen an attorney acts as an
advocate, he or she takes the facts involved in a case as they emerge from the discovery
process and positions them in the best possible light for the benefit of the client. A
witness, on the other hand, normally testifies as to the facts, without regard to their
impact to either party in the case.”

XXXii INTRODUCTION: THE RULES OF PROFESSIONAL CONDUCT



Rule 3.8 details the special responsibilities of prosecutors and other government
lawyers. Ellen Yaroshefsky examines the Rule in detail, paying particular attention to
the necessity that prosecutors and government lawyers act both as ministers of justice
while simultaneously advocating zealously on behalf of the state. “The expectation is
that, as a minister of justice, prosecutors routinely will and should go beyond the
minimum requirements.” Yaroshefsky provides commentary on Rule 3.9 pertaining to
attorneys who appear before either a legislative body or administrative agency while
acting in a representative capacity. Yaroshefsky explains that a lawyer who acts as an
advocate for a client when appearing before a nonadjudicative body engaged in rule
making must identify the fact that she is appearing in a representative capacity.

[e] Attorney as Professional: Rules 4.1 to 4.5

Rules 4.1 through 4.5 provide guidance as to the obligations of attorneys when
functioning in a professional capacity with persons other than their clients. Lawyers
have an obligation to protect the integrity of the justice system and these rules facilitate
the means by which they do so by defining acceptable attorney conduct when lawyers
interact with persons other than clients or the courts.

Rule 4.1 mandates that attorneys be truthful when making statements to others in the
course of representing a client. As noted by Ellen Yaroshefksy in her commentary, “a
lawyer’s word is his or her bond.” She continues, “A lawyer who knows a client has
engaged or intends to engage in a crime or fraud in a matter that is not before a tribunal
may not continue to represent the client in that matter if a failure to disclose the crime
or fraud constitutes assisting that act.”

Marty Minkowitz and Rob Fettman review Rules 4.2 through 4.5. Rule 4.2 requires
that attorneys refrain from communicating with persons who are represented by counsel
while Rule 4.3 governs communications with persons who are not represented by
counsel. As Minkowitz and Fettman note, this Rule restricts lawyers from using their
superior skills in order to exert undue influence when dealing with unrepresented parties.
Rule 4.4 mandates how attorneys must respect the rights of third parties while representing
their clients’ interests. The Rule prohibits abusive conduct that has “no substantial
purpose other than to embarrass or harm a third person.” Rule 4.5 limits an attorney’s
communication with persons following incidents involving personal injury or wrongful
death. The Minkowitz and Fettman commentary on these Rules notes that each of these
Rules fosters the proper administration of justice by prohibiting inappropriate attorney
conduct that might otherwise cast the legal profession in a negative light.

[f] Attorney as Supervisor and Practitioner: Rules 5.1 to 5.8
Rules 5.1 through 5.8 govern the responsibilities of lawyers and law firms in their roles
as supervisors and practitioners.

Rules 5.1 through 5.3 generally address the obligations of lawyers to ensure that
others under their supervision abide by the Rules of Professional Conduct and clarify

A WALK THROUGH THE NEW RULES Xxxiii



that even lawyers working under the supervision of others have specific ethical
obligations. Rule 5.1 describes the ethical responsibilities of lawyers who function in
a managerial role at law firms and law firms. In her commentary, Deborah Scalise is
clear, “[1Jawyers with managerial or supervisory authority need to be aware of the
behavior of the other lawyers in the firm. Managerial/supervisory lawyers cannot
choose to look the other way and ignore problematic conduct occurring in the firm, as
they may be held responsible for what they ‘should have known.””

Rule 5.2 describes the obligations of subordinate lawyers and Rule 5.3 requires
lawyers and firms to appropriately supervise the work of nonlawyers. Scalise notes,
“Although the term ‘nonlawyer’ is not defined in the Rule, to us it means anyone who
is not admitted to the practice of law in New York State. Very simply put, if a law firm
engages in the practice of foreign outsourcing of legal support services, any foreign
lawyers doing work for the New York law firm are nonlawyers for the purposes of this
rule. The mandate to adequately supervise the work of nonlawyers includes supervising
the work of foreign attorneys.” Rule 5.4 focuses on professional independence by
restricting the sharing of fees, corporate structure or responsibility with nonlawyers.
Scalise provides commentary on these Rules and notes that lawyers and firms should
carefully implement supervisory procedures so as to ensure that lawyers and nonlawyers
act in a manner required by the Rules.

Rule 5.5 requires New York lawyers to observe the professional rules in any
jurisdiction in which they practice and prohibits lawyers from aiding a nonlawyer in
the unauthorized practice of law. Rule 5.6 prohibits lawyers from entering into
agreements that place restrictions on the right to practice law except under certain
enumerated circumstances. Rule 5.7 specifies the differing obligations of lawyers who
provide their clients with nonlegal services and Rule 5.8 governs the contractual
relationships between lawyers and nonlegal professionals. Authors John Horan and
Wally Larson examine these Rules in detail. They note that Rule 5.8 is unique to New
York, having no counterpart in the ABA Model Rules. The authors explain that the
Rule establishes that lawyers may not pursue “multidisciplinary practice” with
nonlawyers. The Rule thus limits the circumstances under which lawyers may enter
into contractual relationships with nonlegal professionals for the purpose of offering
“legal services as well as other nonlegal professional services.” Horan and Larson
detail the circumstances under which referral agreements between lawyers and nonlegal
professionals are permitted in New York and they offer guidance as to the interpretation
of the language of the Rule that is unclear.

[g] Pro Bono and Legal Services: Rules 6.1 to 6.5

Rules 6.1 through 6.5 are intended to encourage lawyers and law firms to provide pro
bono legal services to persons of limited financial means or organizations that work on
behalf of such persons.

Rule 6.1 “strongly encourages” lawyers to provide pro bono legal services to benefit
poor persons and provides an aspirational benchmark. All lawyers should aspire to
contribute financially to organizations that provide legal services to poor persons.
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Rule 6.3 permits lawyers to serve in leadership roles in not-for-profit legal services
organizations “notwithstanding that the organization serves persons having interests
that differ from those of a client.” Rule 6.4, while intending to promote law reform
activities, requires lawyers to disclose to clients that they may be adversely affected by
a decision (of a bar association committee, for example) in which the lawyer actively
participates. Janessa Bernstein and I analyze this controversial rule, and advocates for
a rule more consistent with the rule’s purpose. Rule 6.5 specifies rules for lawyers who
participate in limited pro bono legal service programs. A purpose of the rule was to
encourage such participation. We discuss how the actual rule might tend to achieve a
contrary result. “A lawyer participating in short-term limited pro bono programs should
be mindful that as soon as the lawyer becomes aware of a conflict of interest, traditional
conflicts rules may come into play, overriding the leniency set forth in 6.5(a). This is
a problematic situation.” Bernstein and I suggest how the rule should be read so that
its implementation aligns with its goals.

[h] Advertising, Recommendation, Solicitation: Rules 7.1 to 7.5

Rules 7.1 through 7.5 establish requirements regarding the provision of information
about legal services. The legal profession has at times faced harsh criticism for the
unseemly efforts of some lawyers to attract clients. In recognition of the need to
maintain the integrity of the legal profession, these Rules require that lawyers abide by
certain mandates when communicating with potential clients and the public as a
whole.

Rule 7.1 defines what an advertisement is and sets substantial limitations on the
content of attorney advertisements. As we go to press, this Rule has been materially
affected by the Second Circuit decision in Alexander v. Cahill, 2010 WL 842711 (2d
Cir. (NY) Mar. 12, 2010). Rule 7.2 establishes a general prohibition against lawyers
providing compensation to others in exchange for referrals, while enumerating the
circumstances under which payments for referrals may properly be made. Bernstein
and I discuss the status of the attack on the constitutionality of some of these rules and
addresses the types of communications that may be considered “advertisements”
subject to Rule 7.1. We also describe the limitations placed on lawyers seeking to
compensate certain organizations for client referrals.

Sarah Jo Hamilton provides commentary on Rules 7.3 through 7.5. Rule 7.3 is of
particular significance in that it provides limitations on the solicitation of professional
employment. Hamilton notes, “[t]he NY Rules governing solicitation contemplate that
while lawyers may directly solicit business to a targeted prospective client, such
solicitation is fraught with the potential for overreaching. Thus, the basic thrust of the
rules regarding solicitation is protection of prospective clients, especially those who,
for reason of their circumstances, might not be able to judge whether retention of the
lawyer was appropriate.” Rule 7.4 describes the means by which lawyers and firms
may identify legal practice areas and specialties while Rule 7.5 pertains to the content
of professional notices, letterheads and signs. Sarah Jo Hamilton’s commentary offers
guidance for attorneys and discusses practices like “ambulance-chasing” that have
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long subjected the legal profession to criticism. She explains how these rules protect
the right of prospective clients to make informed decisions in retaining a lawyer.

[i] Misconduct, Reporting Misconduct, Bar Admission, Judicial
Officers, Discipline Rules 8.1 to 8.5

The final section of the Rules, Rules 8.1 through 8.5, aim to maintain the integrity of
the legal profession. These Rules describe specific obligations of attorneys and law
firms addressed sometimes but not always elsewhere in the Rules. Gordon Eng provides
insightful commentary on all of these rules.

Rule 8.1 requires candor in the bar admission process and Rule 8.2 requires the
same about statements pertaining to judicial officers and candidates, Rule 8.3 mandates
the reporting of professional misconduct. Eng provides important contextual
information about this controversial rule. “If lawyers do not adequately police the
conduct of their colleagues at the bar, society will certainly reject the current scheme
of self-regulation, replacing it with executive agency supervision similar to that now
in place for other professions. The disclosure of information mandated by Rule 8.3
must be understood as part of the bargain that the legal profession has struck with
society.” Rule 8.4 prohibits and defines misconduct. Rule 8.5 subjects New York
lawyers to the disciplinary authority of the state and further specifies jurisdictional and
choice of law particulars.

ATTORNEY DISCIPLINE IN NEW YORK

While every lawyer in New York is required to observe the Rules of Professional
Conduct, a violation of a Rule does not give rise per se to a cause of action and is not
necessarily a basis for civil liability. Nevertheless, failing to comply with the provisions
of the Rules does constitute a basis for invoking the disciplinary process. While
the Rules provide an outline for the ethical practice of law, they do not prescribe the
extent of discipline to be imposed on attorneys who commit acts of professional
misconduct.

For a more complete discussion of the disciplinary process in New York, the
Grievance Committees, investigation of attorney misconduct by a Grievance
Committee, sanctions, and discipline, see the article Attorney Discipline in New York,
by Lewis Tesser, in Volume 2, infra.

AVOIDING COMPLAINTS AND VIOLATIONS
Guided by the Rules of Professional Conduct, the NYSBA Commentary, and expert

analysis of the Rules’ meaning, it would seem that avoiding disciplinary problems
would not be too difficult. Yet, bad things do happen to good lawyers. Each year, some
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well-intentioned lawyers cross over the misconduct threshold, and many, many more
are the subject of disciplinary complaints even though they have not committed an
ethical violation. Thus, it is important to understand the factors triggering disciplinary
complaints and the circumstances frequently attending disciplinary violations.
Regardless of whether misconduct has in fact been committed, no lawyer ever wants
toreceive a complaint in an envelope from the disciplinary committee marked “Personal
and Confidential.”

For a more complete discussion of avoiding disciplinary complaints and avoiding
disciplinary violations, complete with helpful practice pointers, see the article Avoiding
Complaints and Violations, by Lewis Tesser, in Volume 2, infra. It is also important to
remember that most lawyers become lawyers for good reasons and I believe that most
lawyers are good people. As noted in my article,

We believe in a society based on the rule of law and fair principles. We employ
logic, creativity, savvy and psychology. We help people and institutions. We join
bar associations, do pro bono work and zealously argue our clients’ interests. How
do good people commit disciplinary infractions? Lawyers are good people, but we
are people. We have stress, financial problems, health crises, alcohol and substance
abuse, family situations, depression, employee and partner conflicts, and
procrastination tendencies. These situations affect our judgments. It is often easier to
recognize stress when it is happening to someone else than when it is happening to
ourselves. If we see a colleague’s judgment is being affected, we can remember that
we are a community serving a higher calling and that we have resources available to
all of us.

Even if you are busy, make time to take care of yourself. And, if you or a colleague
is having a serious personal problem, run, do not walk to the New York State Lawyer’s
Assistance Program. 1 (800) 255-0569. lap@nysba.org.

PROFESSIONALISM

Chief Seattle said, “All things are connected... . We did not weave the web of life, we
are merely a strand in it. Whatever we do to the web, we do to ourselves.”

Law is a Collegial Profession

This book is a barn-raising. The contributing lawyers, students, and staff come from
different law firms; they teach and study at different law school; support different bar
associations; prosecute and defend; strictly construe and fight for fairness. They
collaborated in this effort voluntarily to serve a common cause—to share their respect
for the law and its problem solving potential in a chaotic world.

Lawyers nationwide find ways to share their professional interests. They lobby for
reform, write articles, teach and attend continuing legal education courses, meet at
events, have coffee together at the firm lunch room and at the courthouse. It is no
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accident that the writers of this treatise came together in the house of a bar association.
Bar associations nationwide provide opportunities for service, study, and friendship.

For every field of practice, there are bar association interest groups and committees.
For example, and under the enlightened leadership of Steven C. Krane, the Committee
on Standards of Attorney Conduct of the New York State Bar Association worked for
years to assist the court in developing the rules that are the subject of this treatise and
to prepare the Analysis accompanying each rule. Similarly, thousands of general
practitioners in New York find counsel and camaraderie in the General Practice Section
of NYSBA and thousands of others who concentrate in particular fields or otherwise
have interests in common belong to other of its sections and committees.

Strong and vibrant local bars as well have associations that enhance the professional
and personal lives of the members. In New York State alone, lawyers are actively
involved in hundreds of bar associations and interest groups. See Volume II for a list
of bar associations in New York State. It includes listings of Local and County Bar
Associations, Ethnic and Minority Associations, Specialty Bar Associations, and
Women’s Bar Associations.

The Association of the Bar of the City of New York was formed in 1870 “when a
group of lawyers fought to rid the courts, and City Hall, of corruption.” It now has a
membership of over 23,000. The City Bar is an organization dedicated to maintaining
the high ethical standards of the legal profession while simultaneously promoting
reform of the law and providing service to its members and to the general public. For
more information about the New York City Bar Association, view the ABCNY Web
site at http://www.nycbar.org/ or contact their office at (212) 382-6665.

And of course, there is NYCLA.

By Virtue of Circumstances

The New York County Lawyers’ Association deserves special comment.

Founded in 1908, it was the first major bar association in the country to admit
members without regard to race, ethnicity, religion, or gender. Indeed, NYCLA’s
founding principle was to oppose “selective membership” of any kind. Hon. John
Choate, who would become NYCLA president in 1912, said that the organizers were
determined to create a great democratic bar association where “any attorney who had
met the rigid standards set up by law for admission to the bar should, by virtue of the
circumstance, be eligible for admission.”

Benno Lewison, a NYCLA founder, observed that the association stood for “the
cultivation of the science of jurisprudence, the promotion of reforms in the law, the
facilitation of the administration of justice, the elevation of the standards of integrity,
honor and courtesy in the legal profession, [and] the cherishing of the spirit of
brotherhood among the members of the Association.” (It sounds to this writer as a
vaccine against professional problems.)

A hundred years later, Steven Flanders wrote in NYCLA’s Centennial Journal, that
“IpJossibly the term ‘civil rights,” as understood in recent decades, was invented at the
Association.” NYCLA’S President George Z. Medalie, who also had been United

XXXViii INTRODUCTION: THE RULES OF PROFESSIONAL CONDUCT


http://www.nycbar.org/

States Attorney for the Southern District of New York and was soon to be elected to
the New York Court of Appeals, created the Committee on Civil Rights in 1938, a
body that played an important role in shaping anti-discrimination legislation in New
York in the 1940s and since.

In the 1940’s, NYCLA’s President, William Dean Embree, discovered that an
African American NYCLA member, Judge James S. Watson’s application for
admission in the American Bar Association had not been acted on for many years.
NYCLA ‘s active efforts led directly to the repeal of the offending policy.

NYCLA and its members have written books, articles, reports, and amicus briefs;
established committees; petitioned legislatures and executives; and volunteered as pro
bono lawyers in times of critical need and otherwise. They have spearheaded efforts
regarding access to justice, improving the courts, relieving congestion on court dockets,
unifying the civil and criminal court system, promoting just compensation and merit
selection for judges, increasing fees for Article 18 (b) attorneys to improve the quality
of defense afforded to indigent defendants, and improving the quality of treatment of
children in the justice system. NYCLA’s world class library is a “find.” Supreme Court
Associate Justice Thurgood Marshall used the library when he arrived in New York,
calling it the only place he felt comfortable doing research. The library has kept pace
with technology, and offers its users excellent opportunities to do electronic research.

In short, the history of NYCLA’s efforts and successes to improve the law and the
life of people could fill a book; in fact, it has. See EDwiN DAvID ROBINSON, BRETHREN
AND SISTERS OF THE BAR, A CENTENNIAL HiSTORY OF THE NEW YORK COUNTY LAWYERS’
AssocIATION (Fordham University Press 2008). For more information about the New
York County Lawyers’ Association, view the website at http://www.nycla.org or
contact their office at (212) 267-6646.

The Law is a Higher Calling

On January 11, 2010, NYCLA issued its Task Force Report on Professionalism. See
Volume II, Reports, for the complete text of the report. A Task Force had devoted five
years studying the attitudes and practices of lawyers, judges, and law schools in New
York City in an attempt to measure problems in the profession and to identify

tangible, realizable steps that an organization such as NYCLA might take to reduce
its dimensions and ameliorate the professional lives of some lawyers—and by
extension, their adversaries, clients and other participants in the legal system.

Interestingly, one of the most difficult, engaging, and interesting challenges of the
Task Force was to define “professionalism”. Prohibited conduct, i.e., that which
violates the ethical mandates, is easy to label “unprofessional.” What conduct, however,
though “legal”, should be discouraged? One person’s obnoxious argument is another’s
zealous advocacy. The Task Force read writings of numerous scholars, judges, and
practitioners, from Edmund Burke to Dean Roscoe Pound to Justice Sandra Day
O’Connor. It read reports and articles. It argued, split hairs, and philosophized.
Ultimately, all participants reached consensus on a guiding principle; “[a]s attorneys,
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we have a higher calling, not merely a job.” With that understanding, definitions
flowed naturally, as did the work of the Task Force.

The Report of the Task Force helpfully identifies a few themes, problems, and
recommended solutions. Of course, there were differences of opinion on the extent of
a professionalism problem and how to cure problems that existed. But as the Report
notes, “one predominant theme was an expressed need and desire for mentoring. This
need appeared to exist not only among those in small or individual practices but also
among those in larger firms or institutions, whose formal mentoring programs were
sometimes felt to be lacking or potentially compromised by the employer/employee
relationship.” There was consensus among the Task Force that having a mentoring
program in New York would be an “excellent way to increase professionalism among
lawyers and increase their professional satisfaction.”

The Pilot Mentoring Program

In 2010, a sub-committee of the Task Force and the NYCLA CLE Institute developed a
Pilot Mentoring Program which pairs seasoned attorneys with mentees. All participants
achieve continuing legal education credits through their active involvement and attendance
at educational programs. The program provides formal training through individual access
to mentors for questions, consultations, guidance, and the ability to share experiences.
Mentors are now meeting with their mentees in person, via phone, and by e-mail on an
as-needed basis. Mentees are visiting the mentors’ workplaces, are meeting for lunch
with their mentors, and are attending seminars, conferences, bar association events, and
other networking events together. Additionally, mentees are attending formal programs
focusing on skill building and professionalism. Hopefully, the Pilot Mentoring Project
can be a viable model for other bar associations and institutions.

The Interests of Our Clients

We do our job well when, consistent with our other obligations, we satisfy the interests
of our clients. Ideally, people and organizations, enlightened and informed by the
objective standards set forth by centuries of legislative and judicial guidance, with
wisdom and maturity, with due regard to fairness and precedent, will consent to resolve
their disputes by themselves. Many do. For those that do not, the courts are available
to resolve disputes. Our system of dispute resolution is generally based on a winner/
loser scheme, but that does not imply that decisions are easy or that one side is clearly
right and the other wrong; few parties would knowingly engage in problematic and
expensive contests against insurmountable odds. In our Rule of Law, courts balance
compelling factors.

36  Perversely, the fine balancing duties of the courts seem only to have whetted the public’s
appetite for yet further refinement. Court contests and resolutions are dramatic and much mass
media floods our televisions and theaters with these and simulated dramas.
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Courts are the temples of secular society. Inviolable. Rich with ritual and respect.
We become lawyers studying the beauty and soundness of our precedential model.
Access to the justice system is the premise and foundation of our civilized society.
Nevertheless our overuse of the courts is a huge problem. It has created a need for a
much larger judiciary than currently exists, and judges, as it is, are not paid what they
and the public deserve. Our overburdened courts are straining to provide justice while
shackled with a heavy caseload and insufficient resources. Many attorneys view
litigation as a default mechanism, rather than the failure that it often is of two or more
parties and their attorneys to consensually reach a resolution in their own interests.

A lawyer is often called on to advance and to defend the legal rights of clients, and
we must do so when we accept such an assignment. Yet when clients come to us, most
disputes are susceptible of resolution without requiring the assistance of an authoritative
imprimatur. The overwhelming majority of cases settle before trial but many more
should settle before legal proceedings are instituted. The mind-set among lawyers to
“sue the bastards” to show them that we mean business is in fact mean business and is
usually misguided. In GETTING TO YES,”” RoGER FiSHER AND WiLLiaM L. URry of the
Harvard Negotiation Project demonstrated for the world how good resolutions are
enhanced by focusing onthe interests of clients rather than their positions, acknowledging
relationship and communications issues, exploring options, sometimes openly, and by
paying due regard to objective standards (the law).

Nevertheless, at the outset of and during a legal conflict, we too frequently engage
in counterproductive settlement stances (accusations, protests, polarized expectations,
and bravado postures preventing accord). Clients are too often victim to the premature
failure of the settlement dance. Litigation ensues with its cloud of expense, risk,
aggravation, wasted time, lost options, and pyrrhic victories. Unfortunately, litigation
has become an acceptable dispute resolution method of first resort. A mambo, not a
punk mosh, is more likely to get those with opposing views to arrive at the finish
together.

The Mediation Movement

Lawyers are discovering that mediation has the potential to enhance the interests of
clients. Leona Beane and Simeon Baum have been instrumental in furthering the
involvement of NYCLA and NYSBA in exploring and developing this advancing art.
In New York City, George O’Malley and Gerald Lepp, in the Southern and Eastern
Districts, lead very successful programs that assist litigants reach common ground.
The New York State Unified Court System has active and vibrant mediation programs.
The Mediation Committee of the Dispute Resolution Section of NYSBA, the Alternative
Dispute Resolution Committee of City Bar, and the Arbitration and ADR Committee
of NYCLA have many members committed to realizing the potential of mediation.

37 ROGER FISHER AND WILLIAM L. URry, GETTING TO YES: NEGOTIATING AGREEMENT
WitHoUT GIVING IN (Penguin Books 1981, 1991).
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There are numerous private organizations, including the AAA, http://aaamediation.
com, JAMS, http://www.jamsadr.com, and FINRA (securities industry related
mediation), (212) 858-4359, that provide excellent support to those parties who
together realize that there are ways to have assistance but still remain in control of the
settlement decision. The persons named above, as well as Kenneth L. Andrichik, David
Brainin, Frank Carling, Diane Cohen, Hon. Stephen G. Crane, Cathy Cronin-Harris,
Gail Davis, Ken Feinberg, George Friedman, Elaine Greenberg, Steve Hoffman, Irwin
Kahn, Chief Judge Judith S. Kaye, Nancy Kramer, Michael Lewis, Lela P. Love, Paul
McDonough, Debbie Masucci, Abigail Pessen, Hon. Ann Pfau, Margaret Shaw, Hon.
Jacqueline Silbermann, Linda Singer, Robert Thaler, and Dan Weitz are only a few of
the numerous mediators, practitioners, and judges who are helping to transform the
New York skyline.

The Ethics Institute

The Ethics Institute of the New York County Lawyers’ Association works in
conjunction with the ethics committees of NYCLA; the Professionalism Task Force
studies ways in which we serve our calling; the Ethics Committee was the national
originator of bar association Ethics Opinions and it continues to issue opinions that
inform the bar on ethical responsibilities; the Professional Licensing and Discipline
Committee studies the licensing and discipline process and recently instigated a State
Bar Resolution on reforming the Escrow rules. The Ethics Institute initiates continuing
legal education programs, advises NYCLA on issues of ethics and professionalism,
and provides opportunities for members to communicate with the bar and public
through books such as this treatise.

In Conclusion

The mandates of the new New York Rules of Professional Responsibility, unlike some
other rules of the road, are honored in the observance. The overwhelming majority of
the legal community demographic certainly does not intentionally commit disciplinary
infractions. This book, this barn-raising, is situated in a beautiful dell landscaped by
the professionalism and excellence of the lawyers of New York.

I agree with the Chief. All of us serve to maintain the fabric.

Lewis Tesser 2010

xlii INTRODUCTION: THE RULES OF PROFESSIONAL CONDUCT


http://www.jamsadr.com
http://aaamediation.com
http://aaamediation.com

Some Historical Perspectives on New York’s Rules of
Professional Conduct

New York State’s adoption of the Rules of Professional Conduct (effective April 1,
2009) came one hundred years after the American Bar Association promulgated its
initial version of the Canons of Ethics in 1908. That code, which came to be known as
the “Canons”, served as a general model for the profession, on a national basis, until
the ABA adopted the Model Code of Professional Responsibility called the “Model
Code,” in 1969.2 New York State became an early adopter of the Model Code, which
became effective in this state in 1970. Surprising dissatisfaction with the Model Code
prompted the ABA to issue a revamped version of ethical precepts in 1983, which the
ABA styled the Model Rules of Professional Conduct, (the Model Rules.)

In 1985, the New York State Bar Association (NYSBA) declined the opportunity to
become an “early adopter” of the Model Rules. During the decade after New York first
turned its back on the Model Rules, the ABA began to have its own misgivings. In
1997, the ABA decided to conduct a larger review and created a commission (the
“Ethics 2000 Commission”) to review the Rules again. It issued its report, and the
ABA’s House of Delegates adopted a broad range of amendments in 2002. At that
time, New York began another attempt to import the Model Rules to supplant the
Empire State’s version of the Model Code.

In early 2003, the NYSBA created a committee to review the latest version of the
ABA’s Model Rules and render them into a form suitable for adoption in New York
State. That committee was styled the Committee on Standards of Attorney Conduct
and became known by its acronym “COSAC.” COSAC itself spent almost two years
sifting through the Model Rules and their comments. COSAC and the NYSBA

1 Contributed by Edwin David Robertson, Cadwalader, Wickersham & Taft LLP.

2 The 1908 Canons were based principally on the Alabama State Bar Association ‘s Code of
Ethics adopted in1887, which was borrowed largely from Judge George Sharswood’s lectures,
which were published in 1854 under the title of “Professional Ethics,” and from the fifty
resolutions included in DAVID HOFFMAN, A COURSE OF LEGAL STUDY (2d ed. 1836). On
August 14, 1964, the ABA House of Delegates created a Special Committee on Evaluation of
Ethical Standards to examine the 1908 Canons of Professional Ethics and to recommend
changes. That committee produced the Model Code, which the House of Delegates adopted in
1969. It became effective January 1, 1970.
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exhibited political wisdom by adopting a “process for change” that embraced a
widening circle of lawyers from across the state and recruited potential supporters for
the new rules and their adoption. By that process, COSAC proposed a version of the
Model Rules that incorporated a number of features unique to New York’s professional
standards together with special “New York comments” that explained those points
where New York departed from the ABA’s Model Rules.

By late 2005, COSAC had issued a two-volume report that included a proposed set
of rules and corresponding comments for adoption in New York. The NYSBA House
of Delegates accepted that report in early 2006 and adopted a scheduling order that
assigned a chunk (or tranche) of rules to each ABA House of Delegates meeting for
consideration over the next two years. In turn, local bar associations and other interested
parties submitted comments to the House of Delegates, which considered each rule,
one by one.?

By late 2007, the NYSBA’s House of Delegates had considered each of the Model
Rules and adopted a version applicable to New York State. By February 2008, the
New York State Bar Association issued its “final” report on the Model Rules. That
report represented more than five years of painstakingly deliberate action by
representatives from every practice section and geographical area in the state. While
representing considerable intellectual effort, the report was also a brilliantly conceived
exercise in “bar politics” that orchestrated not only adopting of the final report but also
its acceptance by a constituency of practitioners and judges that grew over a six-year
period. Although a number of leaders and local bar associations share responsibility
for successful concluding of the project, the principle credit for that accomplishment
goes to Steven C. Krane, NYSBA President in 2001-2002.

The NYSBA submitted its comprehensive report to the presiding justices of the four
Appellate Division departments for final adoption and promulgation as “rules”
applicable to all lawyers in New York State. After receiving the State Bar’s version of
the Model Rules, the presiding justices did not issue those rules (or any other version

3 There was one major departure from the NYSBA’s methodical process for evaluating each
rule. Shortly before COSAC released its initial report, the NYSBA created a task force that
formulated a set of rules to replace the Model Code’s advertising rules. That task force report
proposed a variety of new rules applicable to the Internet and broadcast media. The NYSBA
considered those advertising rules, adopted a revised version, and submitted them to the
presiding justices for adoption. Ultimately, the presiding justices adopted a version of those
rules written in the format and phraseology of the Model Code’s Disciplinary Rules. Those
new advertising rules became effective in February 2007 and eclipsed the advertising rules in
the draft that COSAC initially proposed. In early 2007, the U.S. District Court in Albany
enjoined enforcement of those new advertising rules and declared several of them
unconstitutional on First Amendment grounds. In January 2009, the United States Court of
Appeals heard argument on the state’s appeal from the lower court’s ruling. As of January
2010, the Second Circuit had not decided the appeal. Meanwhile, one member (Hon. Sonia
Sotomayor) of the appellate panel to which that case was assigned has left the court and become
an associate justice of the United States Supreme Court.
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of them) for “public comment or consideration.” Nor did they conduct any public
hearings on the substance of the rules or whether any of them should be amended.
Rather, the justices made their own amendments, issued their own version, and ordered
that they become effective on April 1, 2009.

The introduction to the NYSBA’s report to the presiding justices provides a detailed
chronology of events between the ABA’s promulgation of its initial version of the
Model Rules through 2008. That introduction is brief and barely hints at how Model
Rules evolved from the Canons over the preceding century. Each one of the Model
Rules has a history of its own, and the NYSBA comments offer some helpful
background on each Rule. Despite those comments’ rich gloss (an undeniable aid in
interpreting any particular rule), the presiding justices did not include the comments as
part of their promulgation. The justices’ decision not to adopt the comments offers a
good starting point for examining some of the themes that marked how the code of
ethics in New York developed over the last century.

FORMAT

By general consensus, the format of the Model Rules is superior to its predecessors.
The 1908 Canons included three sections. The first section was a preamble that stressed
the importance of public confidence in the integrity and impartiality of the judicial
system and linked that confidence to public confidence in the integrity of lawyers.’

4 After the presiding justices received the NYSBA’s report on proposed changes to the advertising
rules in 2006, they released a draft of those rules for public comment, and they modified some
of the provisions in response to the bar’s reaction to those rules.

5 Many of the early works on legal ethics stress the relation between the public’s respect for the
legal system and the public’s esteem for the bar. That theme runs through a number of the
“reform” movements that grew in the profession during the first half of the twentieth century.
One example is the “public defender” movement that sought not only to supply attorneys for
those indigent persons who were accused of a crime but also to require that only a state-
employed public defender could represent professional crooks and mobsters. Bringing Legal
Aid To The Little Man, N.Y . TIMES, Mar. 25, 1934; Mayer C. Goldman, Defender of Poor,
N.Y. Times, Nov. 25, 1939. The “mouthpiece” label was the theme of Robert H. Jackson’s The
Lawyer; Leader or Mouthpiece, 18 JA JUDICATURE SOCIETY 70 (Oct. 1934), which attacked
lawyers’ lack of professional independence. Jackson blamed bar leaders for the bar’s decline
and charged that the leaders’ lack of moral integrity had led them to cease “owning themselves.”
As Jackson put it, bar leaders no longer lead an “independent mental life” but rather were
“nourished solely by retainers.” Similarly, the courts condemned lawyers’ uncritical solicitation
of sophisticated, prospective clients as demeaning to the legal system. “[bJusiness men
receiving a succession of such communications would be likely to form a very unjust estimate
of the profession at large and conclude that the law was not, as consistently maintained, a
learned profession, but had deteriorated into a mere business, where the most persistent and
adroit self-advertiser would be the most successful, a point of view repugnant to the conception
of every honorable practitioner, condemned by the Bar and Bench alike.” In re Gray, 172 N.Y.
S. 650 (1st Dept. 1918). Curiously, this notion is rarely advanced as a compelling state interest
to justify regulation of the bar.
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The second part of the Canons included 32 numbered sections, each headed by a brief
title. The text of most of the Canons employed language flexible enough to be described
as “aspirational.”® Yet some Canons were less loose. For example, Canon 27 was plain
that “solicitation of business by circulars or advertisements ... is unprofessional.”
Similarly, the Canons declared that it was “unprofessional to represent conflicting
interests, except by express consent of all concerned [after giving] a full disclosure of
the facts.”

An introductory paragraph to the numbered Canons conceded that no set of rules
could possibly “particularize all the duties of the lawyer and the varying phases of
litigation or of all the relations of professional life.” That paragraph went on to make
clear that “the enumeration of particular duties should not be construed as a denial of
the existence of others equally imperative, though not specifically mentioned.” The
Canons left those missing duties to the reader’s imagination, informed, hopefully, by
some sense of professional morality or common sense. Finally, a third section of the
Canons recommended adopting of an oath that all lawyers should take upon admission
to the bar. Slightly more than a dozen states in 1908 had statutory enactments concerning
the duties of lawyers, and in those states oaths administered to new attorneys required
observing of those statutory enactments. The ABA’s proposed oath curiously did not
contain a promise to adhere to the Canons themselves.

The ABA and legal ethicists periodically reviewed the Canons and refined them for
the next sixty years. When the Model Code appeared in 1969, the bar perceived it as
an improvement over the Canons. The Model Code had three major sections: canons,
rules, and ethical considerations. The Canons of the Mode Code were extremely
general principles. The Model Code denominated its “rules” as “Disciplinary Rules”
and rendered them into a prose style that used such words as “shall” and “shall not” to
indicate conduct that is forbidden on pain of discipline. In contrast, the Model Code’s
“Ethical Considerations” were not “black letter rules” of forbidden behavior. Rather,
they were a mixture of explanations and aspirational statements. The structure and
style of the Model Code seem designed to create the impression that there was some
hierarchy among its three components that placed its “canons” in a lofty place (perhaps
somewhere between heaven and the stratosphere) above its “ethical considerations”
(located within human sight, but just out-of-reach). At the bottom were the “disciplinary
rules,” which represent the bare minimum of acceptable professional conduct. They
were supposed to be “black letter rules” and clear. Although the first two cynical
characterizations might be accurate, the third assessment is clearly wrong. The
disciplinary rules are not so plain as to answer all questions about whether some
conduct is professionally proper.

The Model Code presented a strange tension in the phraseology of its canons, ethical
considerations, and rules. For example, Canon 4 used the aspirational word “should”
in stating the simple proposition: “A Lawyer Should Preserve the Confidences and
Secrets of a Client.” Ethical Consideration 4-1 used the stronger word “require” in
stating the point: “the fiduciary relationship existing between lawyer and client and the

6 The Canons repeatedly used the words “should” and “should not.” Those words mark the
Canons as aspirational.

xlvi SOME HISTORICAL PERSPECTIVES ON NEW YORK’S RULES OF PROFESSIONAL CONDUCT



proper functioning of the legal system require the preservation by the lawyer of
confidences and secretes ...” Finally, Disciplinary Rule 4-101(b)(1) expressed the idea
more firmly: “a lawyer shall not knowingly ... [r]eveal a confidence or secret of his
client ...” The phrasing of the three levels of specificity conflicted directly with Code’s
own hierarchy.

In New York, the courts adopted the Model Code in a strange fashion. The Appellate
Division adopted only the disciplinary rules (with many changes).” The Code’s canons
and ethical considerations were not part of the rules that governed New York lawyers.
Second, the Appellate Division changed the numbers of the rules so that they did not
correspond to the section numbers in New York’s official codification. For example,
Disciplinary Rule DR. 3-103 appeared as Section 1200.18 of 22 N.Y.C.R.R. That
unfortunate number discrepancy made it difficult for practitioners and students to
compare any of New York’s ethical rules with the rules in another state or to apply any
of the legal scholarship about the Model Code to the rules adopted in New York.
Although translation tables were a ubiquitous feature of all New York editions of the
Model Code, those tables offered an inadequate crutch for the hurried lawyer who
limped from cases and treatises to New York’s curious codification of the Model
Code.®

A Longer View at the Context

New York’s adoption of the Model Rules in late 2008 is more than merely the
“conclusion” of a “process” that began with the ABA’s adopting the original canons in
1908 or the ABA’s promulgating the Model Rules in 1983.° Either notion places too
much weight on the ABA’s influence upon New York’s approach. Clearly, the Model
Rules are not the “final” word on how the ethical standards of lawyers’ conduct are
expressed in New York. They are only the most recent rendition of the rubrics that
govern the bar. Over the years, many factors have shaped how the New York bar

7 The disciplinary Rules were in Part 1200 of 22 N.Y.C.R.R. Each department of the Appellate
Division has a rule that provides that violating the Part 1200 rules constitutes “professional
misconduct” within the meaning of Section 90 of the Judiciary Law. See, e.g., 22 N.Y.C.R.R.
691.2 for the Second Department rule.

8 When the NYSBA formally proposed adopting of the Model Rules, it strongly urged adopting
their format and numbering system to cure the “translation problem” that had plagued those
who sought to study the New York rules in the context of other state’s interpretations of the
Model Code. These comparisons are essential to any enriched comprehension of all of the
Model Rules or the Model Code—no two states ever adopted the same phraseology of the
Rules or the Code.

9 The early twentieth century witnessed a number of professions’ codification of standards,
codes, and rules of ethics. Clyde King, (Foreword, in THE ETHICS OF THE PROFESSIONS AND
OF BUSINESS 4 (Philadelphia: American Academy of Political Science, Clyde King ed.,1922);
Robert H. Kohn, The Significance of the Professional Ideal, The Ethics of the Professions and
of Business (Philadelphia: American Academy of Political Science 1922) Id.; R. M. Maclver,
The Social Significance of Professional Ethics, The Ethics of the Professions and of Business
(Philadelphia: American Academy of Political Science 1922) at 11.
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articulates its ethical precepts and how it imposes professional discipline on those who
transgress those principles. A number of factors have influenced that evolution. Those
same forces will continue to reshape the profession’s approach to its rules of conduct.

When the ABA proposed the Canons in 1908, it recognized that neither it nor any
other voluntary bar association in American had the power to enforce any ethical rule
except by expelling a member from a particular bar association. But expelling a
member had no affect on that persons’ ability to practice before any court or to render
advice to any client.!"” The original ABA Canons became the subject of extensive
discussions across the country as local bar association considered their adoption on a
purely local basis.!! The NYSBA adopted an amended version of the Canons in
1909.12

Many critics rejected the notion of articulating any ethical principles on the ground
that it was not necessary. One critic said “such codes, therefore, are like the creeds of
churches, to be observed by those who accept them, to be rejected or disregarded by
those who dislike them or are ignorant of them: failure to regard them may be
accompanied by some penalty within the body, but a mere violation of these codes,
unless it was also a violation of a legal duty, does not subject the member of the
association, nor the non-member who is a member of the Bar, to any penalty in his
official relations.”!® That notion was put more briefly as “Therefore such a code, while
it may be a guide to one who seeks light, is not a curb to one who willfully, or even
ignorantly, errs.”"*

Other critics complained that the enumeration of any specific rules detracted from
recognizing and implementing “principles” by which behavior should be conducted in
an ethical fashion. One New York critic noted that “The modern tendency of legal
thought, as illustrated in New York, and doubtless also elsewhere, is to disregard
principles for specific instances.” Charles A. Boston, another cynic, asked whether “it
be conceived that Bar Association codes, without penalties, coached in sweet words

10 Many voluntary bar associations had grievance committees that investigated complaints against
members of the voluntary associations. New York’s disciplinary procedures of that era were
also somewhat toothless.

11 The NYSBA appointed a committee to study the Canons, and that committee rendered its
report at NYSBA'’s annual meeting in 1909. New York State Bar Association Proceedings of
the Thirty-Second Annual Meeting Held at Buffalo January 19, 28-29, 1909, etc. 114-68
(Albany: The Argus Company 1909). That committee included General Thomas H. Hubbard,
Alton B. Parker (former Chief Judge of the N.Y.S. Court of Appeals), J. Newton Fiero (dean
of Albany Law School, former NYSBA president, and official reporter of the N.Y.S. Court of
Appeals), and Richard L. Hand (father of Augustus N. Hand). Hubbard, Parker, and NYSBA
president Francis Stetson were members of the ABA committee that formulated the Canons.

12 The NYSBA committee proposed several amendments in 1908 that were adopted by the House
of Delegates. Discussion of the Canons and their amendments include comments about zealous
advocacy and the treatment of contingent fees—topics that continue to excite controversy a
century later. New York State Bar Association Proceedings of the Thirty-Second Annual
Meeting Held at Buffalo January 19, 28-29, 1909, etc. 155-168, 200-209 (Albany: The Argus
Company 1909).

13 Charles A. Boston, “4 Code of Legal Ethics,” The Green Bag (APRIL 1908) p. 224.

14 Id at224
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and full of intellectual pabulum on the duty to the poor and oppressed will ever
percolate within the reach of this gentry [of ambulance chasers].”'> Boston’s words
lead naturally to examining the environment in which the Model Rules now find
themselves in New York.

As a starting point, it is helpful to place the Model Rules in the context of New
York’s professional disciplinary regime. That regime requires discerning four
professional processes or disciplinary “functions”: (1) bar admissions, (2) bar discipline,
(3) unlawful practice, and (4) promulgating rules of normative professional behavior.'®
Approximately half the states in this country have “mandatory,” “incorporated,” or
“integrated” bars. In those states, elected bar leaders and officials oversee the processes
of admissions, expulsions, rule making, and other essential professional concerns.
Before the 1920s, all the bar associations in the United States were voluntary
associations of lawyers who sought to elevate the legal profession but lacked any
means (except moral persuasion and peer shunning) to compel a lawyer to conform to
any standard of conduct. Shortly after World War I, the National Conference of Bar
Association Delegates began to agitate to create compulsory membership in State Bar
Associations. In 1919, the Conference urged states to enact legislation incorporating

15 Id. at 226.

16  Bar Associations use such names as Grievance Committee or Discipline Committee to denote
the committees that initiate or implement the expulsion (disbarment), suspension, and censure
of lawyers. Such names as Unlawful Practice Committee and Unauthorized Practice Committee
refer to bar committees that investigate instances of non-lawyers or unauthorized persons who
practice law in violation of state law. In New York, for example, corporations are forbidden
from practicing law, even though the individual corporate employee who renders legal advice
might be admitted to practice in the state. Also, New York does not allow people to practice
law in the state unless they are admitted to practice (licensed) in the state and are currently in
good standing (paid a biennial registration fee and attended a certain number of continuing
legal education courses every two years), even though that person may be admitted to practice
inanother state. Bar associations use the terms Ethics Committee and Committee on Professional
Ethics to refer to committees that express the profession’s ethics principles into rules of general
applicability (usually called “canons,” “codes,” or “rules”). Over the last century, ethics
committees have also published reports about how the rules of professional ethics apply to very
specific or discrete factual situations. Usually, those published reports of specific applicability
are called “ethics opinions.” Although these opinions are intended to be instructive to lawyers,
they do not have the force of law.

In some bar associations, a single bar association committee may address issues of
disbarments, unlawful practice, and promulgating ethics rules. Before the 1920s, the City Bar’s
Grievance Committee presented an example of a committee that embraced that ambit of
activity. Some bar associations designated three different committees to address discipline,
unlawful practice, and ethics. After 1913, NYCLA had three such separate committees. As a
general matter, ethics committees issued their ethics opinions with minimum oversight by the
particular bar association, but their role in formulating codes, rules, and canons was always
subject to the highest governing authority of their parent association—or even the association’s
entire membership itself. Although professional competence has been always a prerequisite for
admission to the bar, the disciplinary processes of expulsion and suspension have rarely been
used to remove incompetent lawyers from the New York bar. The New York bar has never
instituted any program of retesting or recertification as a condition to continued licensure to
practice in the state.
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the bar, enrolling members in each state, and providing for its self-government.!” As
the Conference put it:

the Bar cannot be governed by the Bench; the experience of centuries elsewhere
shows that the Bar can, when given power, govern itself and make the word
“lawyer” a badge of honor.'3

During the 1920s, New York almost adopted a mandatory bar, but changing bar
leadership in 1926 derailed the process.!” Over the next three decades, the lawyers in
half the states became organized into mandatory or unified bars. Bar admission,
standard-setting, and discipline are thought to be generally “more efficient and
effective” in states with a unified bar.?

New York’s system of “bar tending” developed without the mechanism of a
mandatory bar. Each of the essential professional functions (1) bar admissions, (2) bar
discipline, (3) unlawful practice, and (4) promulgating rules of normative professional
behavior, moved along independent tracks that lacked any single moving force but
ultimately ended up within the court’s exclusive power, albeit with an occasional
legislative enactment to emphasize that the New York courts are this state’s bar

17 The Conference of Bar Association Delegates began in 1916 as an initiative of Elihu Root and
included approximately 200 persons from various local bar associations and the ABA. In its
early years, it coordinated activities to thwart the unlawful practice of law, improve ethics
standards, and coordinate nationwide activities of local bar associations. It prepared a “model
act” for adoption by the states to incorporate their bars. A variety of factors motivated the
model legislation. The major motives were the local bars’ lack of any well-funded organizational
structure and resentment to judicial control. Clarence N. Goodwin of Chicago rendered a report
that expressed the proposed bill’s theoretical underpinning: the bar itself was a body politic
that should be controlled upon principles of representative government by which every member
of the bar should have an equal voice in that self-government. Goodwin expressed his
annoyance at the bench’s control of the bar in terms that compared the judges to Eastern
European autocrats: “The old Russian regime was once characterized as despotism tempered
by assassination. The condition which exists in the Bar is one of anarchy modified by spasmodic
and sporadic activities of various bar associations having no authority over the greater part of
the Bar, and effective only through tedious, cumbersome and expensive proceedings in court...
. For these reasons your committee is convinced that the matter most important to the future of
the Bar is a practical carrying out of the recommendation of your Conference in favor of the
[the Bar] as a body politic and giving it power to govern itself, both in the matter of admission
and discipline.” Proceedings of the Sixth Annual Conference of Bar Association Delegates ...
held in Cincinnati, Ohio, on August 30, 1921.

18 Proceedings of the Seventh Annual Conference of Bar Association Delegates ... held in San
Francisco, California, on August 8, 1922, reported at Report of the Forty-Fifth Annual Meeting
of the American Bar Association held August 9, 10, and 1922, 595 (Baltimore: Lord Baltimore
Press 1922).

19 A brief history of New York’s attempt to create a mandatory bar appears in Chapter 3 of

ROBERTSON, BRETHREN AND SISTERS OF THE BAR (New York: Fordham U. Press 2008).
20  Mary M. Devlin, The Development of Lawyer Disciplinary Procedures in the United States,

JOURNAL OF THE PROFESSIONAL LAWYER 359, 367 (2008).
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regulators.?! Keeping those distinctions in mind provides a better appreciation of how
New York adopted its approaches to bar admissions and bar discipline, and leads
naturally to a brief examination of how the Empire State has regulated the entry and
exit doors to the practice of law.

Admissions

Over the years, statutes and court rules institutionalized the requirements for admission
to practice on a statewide basis. Before New York’s Constitution of 1846, lawyers
were admitted to practice by and before specific courts in the state.?? Until the late
1840s, admission to practice required completing a seven-year program that could
include a maximum of four years of “classical studies™ after the age of fourteen.” The
Constitution of 1846 provided for admission to practice “in all the courts of this State,”
and the Judiciary Act of 1847 reposed that admission authority in the General Term of
Supreme Court.?* Between 1855 and 1860, the legislature passed special laws providing
for automatic bar admission by the recipients of law degrees from Hamilton, Albany,
Columbia, and N.Y.U.” Although these four schools exercised the gatekeeper role,
they recruited students without conducting any background checks on the candidates’
suitability for admission to the bar.

When the Association of the Bar of New York City Bar (“City Bar”) formed in the
early 1870s, it began efforts to “reform” these practices, wrest admission authority
from the law schools, and seek more stringent statewide standards of admission. The
City Bar did acknowledge that the schools were “the armories in which the weapons of
the mind are prepared,” however, they were “valuable as a means to attain an end, but
not as an end.” 2 The catalogues for the law schools at Albany, Columbia, and N.Y.U.
advertised that “no examination and no particular course of previous study are necessary

21 MonNrOE H. FREEDMAN, UNDERSTANDING LAWYERS’ ETHICS 3 (LexisNexis, 2004),
advances the notion that the bar’s self governance is “contrary to democratic ideals” and that
ethics rules should be enacted by the legislature.

22 A summary of the requirements for admission to the bar before 1886 appears as Appendix B in
GEORGE MARTIN, CAuses AND ConrLICTS: THE CENTENNIAL HISTORY OF THE
AsSOCIATION OF THE BAR OF THE CiTy oF NEW YORK 1870—1970 385-387 (Boston:
Houghton Mifflin, 1970).

23 Report of the Committee on Admission to the Bar made to the Association of the Bar of the City
of New York 5 (New York: Evening Post Press, 1876). The Constitution of 1777, Article 27,
reposed in the courts the authority to admit persons to practice law.

24 Article 6, Section 8.

25 The lower courts declared each of the special laws unconstitutional, but the Court of Appeals
upheld these statutes that conferred admission powers directly upon the law schools. In 1875,
the courts in Manhattan admitted 36 lawyers, and the City’s two local law schools graduated
and admitted 250 new attorneys.

26  Supra note 23, at 13. The report pointedly observed that John B. Minor (dean of the University
of Virginia’s law school) insisted upon repealing a similar “special admission” privilege
enjoyed by graduates of that institution. Minor’s letter to City Bar stressed the importance of
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for admission.” City Bar sneered at that invitation; “Is it possible that learning or
education are to be benefited by such bids as these? Or is the number of their students
more highly prized by these institutions than their character?” Surprisingly, those
colleges’ undergraduate schools all required some previous preparatory schooling
before admission. Also, in contrast, the law schools at Penn, Yale, and Harvard required
some combination of college degrees, entrance examinations, or certificates of good
character.

Between 1880 and 1900, the legislature and the courts adopted many of City Bar’s
proposals. In 1894, the legislature established the Commission of Bar Examiners to
impose uniform rules throughout the state.”” By 1908, New York required a three-year
clerkship for bar admission, part of which could be satisfied by law school attendance.
Lawyers admitted in other states were freely admitted to practice in New York without
any further examination beyond production of a certificate of admission elsewhere. In
1909, City Bar and the New York County Lawyers’ Association (NYCLA) proposed
eliminating the uncritical admission of lawyers from other states and extending the
clerkship period to five years.?®

In 1911, NYCLA’s and City Bar’s admissions committees worked together to
lengthen the period of clerkship from three to four years.”” Lawyers from other states
could be “waived into” (admitted to) the New York Bar only if they had practiced for
five years elsewhere. Despite those more stringent rules, a number of law professors

impartial examiners in contrast to exams administered by the same faculties that had taught the
students. That notion resonated with the City Bar’s reformers.

27 Uniform Law Examinations, N.Y. TIMES, May 24, 1894; State Board of Law Examiners,

N.Y. TIMES, September 4, 1894. Although requirements had been relatively strict in New
York City, the lack of statewide uniformity standards invited the bar’s cynicism. In 1913,
Charles A. Boston described one of the consequences of disparate admissions in the following
terms, “... though the examinations for the Bar, in the city, as it then was (now New York
County) were sufficiently severe and exhaustive, it was a well known and common practice for
ill-equipped or lazy men to stay over night in Poughkeepsie, where the examinations were
superficial, swear they were residents of that district, take and pass the nominal examinations
there, and appear in New York City the next day as members of the State Bar, while their more
conscientious brothers and competitors were sometimes excluded by the more severe
examinations to which they submitted in their actual home place. The moral caliber of the men
who so evaded the law and their influence upon the ethical tone of the Bar will be readily
appreciated.” Charles A. Boston, Practical Activities In Legal Ethics, An Address Before the
Law Association of Philadelphia, November 14, 1913, 4, in Practical Activities in Legal Ethics,
62 U. PENNsYLvaNIA L. REVIEW 103 (1913-4).

28 Lawyers Attack Short Law Course, N.Y. TIMES, Aug. 28, 1909.

29 Admission to Bar Harder After July 1, N.Y. TIMES, June 11, 1911. The clerkship period was
extended to four years, with college graduates receiving “credit” for one year, thereby
shortening their clerkship period to three years. That three-year period could be satisfied by a
combination of law school attendance and clerkship. In 1912, the bar examiners expanded the
test so that its administration took two days. For some years, critics of the test had complained
that it placed too much emphasis upon “correct” answers, and the examiners announced that
“in marking [the exams] due consideration would be given to the reasoning of the answers.”
Bar Examinations Change—Candidates Hereafter Will Have To Face a Two Days’ Ordeal,

N.Y. TiMES, Nov. 22, 1912.
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pressed to make graduation from college an additional requirement for bar admission,
and the media occasionally used those pronouncements to criticize the bar itself. In
early 1914, John Dos Passos (chair of NYCLA’s Admissions Committee) defended
the new rules and observed that it was unrealistic to impose any requirement of college
graduation.’® Today, law school graduation is not a prerequisite to bar admission in
New York; however, a candidate for admission must attend law school for at least one
year.’!

The last century has witnessed the expanded role of the law schools as the profession’s
primary gate keepers. They introduce new lawyers to the culture of the profession, the
ethical rules that govern the bar, and the ideals of excellence to which all professionals
should aspire. Today, law students must take a course in ethics and professionalism to
earn a law degree in this country, and the curricula of those courses are based on the
ABA’s Model Rules. In addition, the overwhelming majority all of contemporary
scholarly works on professional ethics are published by law school ethics professors.

Disciplinary Prosecutions

When New York’s voluntary bar associations were established, they had grievance
committees that heard complaints against members and proposed expulsion of wayward
lawyers from the associations themselves. By 1900 the City Bar empowered its
grievance committee to investigate allegations of “specific charges of fraud or gross
unprofessional conduct” involving lawyers who were not members of that association.

30 “Letter to the Editor,” N.Y. TIMES, January 4, 1914. Dos Passos’s letter emphasized the
ability of the Appellate Division’s character and fitness committee to weed out those unfit to
become lawyers. The letter itself responded to a Times editorial citing the arguments of
Nicholas Murray Butler (President of Columbia University) for college graduation as a
prerequisite to bar admission. Butler’s views are exemplified by his address to the Columbia
students on opening day, reprinted as 4 Menace to Our Integrity as a People in THE WORLD’s
Work A History oF OUuR TIME, vol. X1, 6817 (New York 1906), when he said, “The greed
for gain and the greed for power have blinded men to the time-old distinction between right and
wrong. Both among business men and at the bar are to be found advisors, counted shrewd and
successful, who have substituted the penal code for the moral law as the standard of conduct.
Right and wrong have given way to the subtler distinction between legal, not-illegal, and
illegal; or, better, perhaps, between honest, law-honest, and dishonest. This new triumph of
mind over morals is bad enough in itself; but when, in addition, its exponents secure material
gain and professional prosperity it becomes a menace to our integrity as a people. Against this
casuistry of the counting house and of the law office, against this subterfuge and deceit, real
character will stand out like a rock.” Sixty years after Butler’s speech, Jerome Carlin published
a more quantitative critique of the New York bar that examined the “social conditions of moral
integrity” in the legal profession. JEROME E. CARLIN, LAWYERS’ ETHICS, A SURVEY OF
THE NEW YORK CITY BAR xxvii (New York: Russell Sage Foundation, 1966). That study
portrayed a “material” gap between lawyers’ ethical standards and lawyers’ actual conduct. It
noted that disciplinary sanctions failed to inhibit unethical behavior and showed that lawyers

in small firm or independent practices were “most prone” to unethical conduct. /d. at xxii.
31 Rules of the New York State Court of Appeals, § 520.4(a) (2).
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In addition, the committee had the authority to investigate instances of unlawful
practice. The City Bar’s Executive Committee exercised ultimate decision-making
authority about whether to seek a lawyer’s disbarment. During 1899, the City Bar’s
Grievance Committee received 52 complaints and brought disbarment proceedings
against three lawyers. Although the committee relied on volunteers to do most of its
work, its expenses were high; more than $5000.3> When NYCLA was incorporated in
1908, its founding documents also provided fora Committee on Discipline to investigate
any lawyer’s “misconduct in a professional relation” and report its findings to the
board of directors. In turn, the board could authorize further proceedings to seek
disbarment.*®

There were mixed views about whether a voluntary bar association should burden
itself with the trouble and expense of disbarring lawyers in contrast merely to expelling
them from the association. Some attorneys believed that the expense of disbarment
proceedings was “an unnecessary tax upon the Bar.” Others believed that the association
should hold only its own members to “strict accountability” and thereby create “two
classes of lawyers in the community, those of approved integrity, and those of
questionable integrity, and in that case membership in the Association will be a badge
of integrity and will prove a pecuniary advantage to them.” Critics even went so far as
point out that it was irrational for “an association of lawyers to tax themselves to make
those outside of the association so decent that they will become competitors for decent
business.”*

By 1912, the City Bar had expanded its staff to include five full-time attorneys
costing $16,000 annually (roughly one-quarter of its entire budget). In comparison,
NYCLA spent only about $4,000 on disciplinary proceedings in 1912.3° By 1968, the
annual staff expenses of City Bar’s grievance committee were approximately $200,000,
most of which came from its own members’ dues. In addition, cases were tried by
committee members, who volunteered their time as judges to hear grievance cases.*

32 See, e.g. YEAR BOOK, ASSOCIATION OF THE BAR OF THE CiTY OF NEW YORK 25, 63, 89
(New York 1900).

33 Year Book, New York County Lawyers’ Association, 64, 94 (New York, 1910). The Discipline
Committee’s report for 1910 noted that it preferred charges against 67 lawyers during the first
two years of operation (ten times as many proceedings as City Bar commenced in 1899 and
1900). Disbarment proceedings were special proceedings in the Appellate Divisions. Although
a bar association petitioned the court to exercise its expulsion power, the association was only
a relator rather than a party to proceeding. As a consequence, if the lawyer was not punished,
then the association had no right of appeal. See Year Book, New York County Lawyers’
Association. at 145 (1925); In Re Dolphin, 240 N.Y. 89 (1925); Court Ruling Curbs Bar
Association, N.Y . TIMES, April 1, 1925.

34  Boston, Practical Activities In Legal Ethics, An Address Before the Law Association of
Philadelphia, Nov. 14, 1913,” 7, “Practical Activities in Legal Ethics,” 62 U. Pennsylvania L.
Review 103 (1913-14).

35 Boston, Practical Activities In Legal Ethics, An Address Before the Law Association of
Philadelphia, Nov. 14, 1913,” 7, “Practical Activities in Legal Ethics,” 62 U. Pennsylvania L.
Review 103 (1913-14).

36 See MARTIN, CAUSES AND CONFLICTS 352-380, on the evolution of the City Bar’s grievance
committee. In the 1970s, the First Department came under increasing pressure to displace City
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The City Bar’s grievance committee gained increasingly official status, as the Appellate
Division, First Department, looked to it and the Bronx Bar’s grievance committee to
investigate and prosecute disbarment cases in Manhattan and the Bronx. Following
World War II, a joint group prosecuted disbarment proceedings under the name
Coordinating Committee on Discipline of the Association of the Bar of the City of
New York, the New York County Lawyers’ Association, and the Bronx County Bar
Association. Currently, the grievance and disbarment process is conducted by the
Appellate Division and the voluntary bar associations are spared the expense of funding
a permanent staff to initiate disbarment proceedings.*’

Unlawful Practice

New York prohibits the practice of law by corporations and by persons who are not
admitted to the bar; but until the early twentieth century, there was no systematic or
comprehensive enforcement of rules against unlawful practice. By the beginning of
World War I, unlawful practice schemes preyed upon New York’s immigrant
community, whose expectations of professional European-style notaries vastly
overestimated the ability and integrity of so-called notaries and others who took
advantage of the unsophisticated residents of New York’s ethnic neighborhoods.*® The
situation was so bad that more than 500 people in Manhattan advertised themselves as
lawyers or attorneys even though they were not admitted to practice. That number

Bar from its central role in Manhattan’s disciplinary regime. The nature of that pressure and its
consequences are described in MICHAEL J. POWELL, FROM PATRICIAN TO PROFESSIONAL

ELITE 144-150 (New York: Russell Sage Foundation, 1988).

37 Inthe First Department, there is one departmental disciplinary committee. 22 N.Y.C.R.R. Parts
203 and 205. The Second Department has three similar groups called “grievance committees.”
22 N.Y.C.R.R. Part 691. The Third Department has a single Committee on Professional
Standards which serves as its disciplinary committee. 22 N.Y.C.R.R. Part 806. The Fourth
Department has an attorney grievance committee for each judicial district in that department.
22 N.Y.C.R.R. Sec. 1022.19(a). As the New York courts began to exercise tighter control over
the discipline process, the ABA was also exposing more pervasive discipline issues in other
states. In 1967, the ABA created the Special Committee on Evaluation of Disciplinary
Enforcement in response to complaints about defects in many states’ disciplinary processes.
That committee reported that lawyer discipline was “a scandalous situation that requires the
immediate attention of the profession.” For example, “lawyers disbarred in one jurisdiction
were able to practice in another; lawyers convicted of serious crimes including bribery of
government officials—were routinely allowed to continue to practice law.” Peter Joy, Making
Ethics Opinions Meaningful: Toward More Effective Regulation of Lawyers’ Conduct, 15
GEORGETOWN J. LEGAL ETHICS 313 at note 67 (2001-02).

38 Charge Immigrant Fraud, N.Y. TIMES, October 21, 1915. Until the 1960s, “unlawful practice”
in New York included a wide range of activities that seem ordinary in the 21st century. For
example, books and articles that offered any sort of specific legal advice could run afoul of the
prohibition. For example, a book explaining how to avoid probate in New York could subject
an author to the risk of a contempt charge. In re NYCLA (Dacey), 21 N.Y. 2d 694 (1969).
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amounted to approximately five percent of the entire legitimate (admitted) members of
the bar.*

In 1913, NYCLA established the first bar association committee to investigate and
prosecute violations of the unlawful practice statutes. The press hailed the committee’s
creation as an “epoch in the history of the practice of law” because its initial efforts
followed the lead of the medical profession in rooting out quacks and prescribing
druggists.** The foremost proponent of that committee’s creation was Julius Henry
Cohen, who was later instrumental in creating the Port Authority of New York and
New Jersey. Cohen’s opposition to unlawful law practice was not merely the reflexive
reaction of a lawyer who resented laymen who trespassed on his turf. Rather, he
eloquently described the fiduciary responsibilities of lawyers and how professional
fealty to their clients distinguished them from mere tradesmen whose loyalty was
rendered too flexible by commercial pressures.*! For more than thirty years, Cohen and
Edwin Otterbourg, his protégé, advocated for vigorous enforcement of unlawful
practice laws and creation of unlawful practice committes to enforce those laws.*? In
New York State, those two lawyers led bar watchdog committees that not only guarded
but also expanded the boundaries of the profession’s exclusive domain to render legal

39 E.g., Lawyers Put Stop to Legal Abuses ... Action Taken Against Sixty-one Notaries and
Laymen for Posing as Attorneys, N.Y. TIMES, May 11, 1919.

40  Lawyers Prepare to Limit Practice, N.Y . TIMES, May 9, 1913.

41 JuLius HENRY CoHEN, THE LAw: BUSINESS OR PROFESSION? (New York: Banks Pub. Co,
1916).

42 Cohen and Otterbourg shunned formulating any precise definition of “the practice of law.”
They eschewed any statutory definition because “any attempt to define by statute what
constitutes the practice of the law is not only impracticable but will defeat the very purpose of
... the Penal Law as [it has] been interpreted by the Courts and that it is in the interests of the
community and of the bar that the definition of the practice of the law be obtained by judicial
decision rather than by legislative enactment” Over the years, this “know it when I see it”
attitude has spawned considerable controversy as issues of multi-disciplinary and multi-
jurisdictional practice have complicated analysis of the extent to which lawyers should have a
monopoly on the practice of law (however it may be defined). Soha F. Turner, 4 Model
Definition of the Practice of Law: If Not Now, When? An Alternative Approach To Defining the

Practice of Law, WASHINGTON AND LEE LAw REVIEW (2004). Approximately half the states
have some sort of official definition of the “practice of law,” and cynics decry them as anti-
competitive. Currently, much of the topic’s debate concerns (1) the actual need for certified
special training in light of readily available information through such modern means of
communications as the Internet and (2) the inefficient asymmetry of information possessed by
lawyers and by the general public, whom critics argue are deliberately kept uninformed by the
bar’s restrictive rules. According to critics, the restrictive rules artificially inflate the cost of
legal advice. COHEN’S THE LAaw: BUSINESS OR PROFESSION? placed a particularly high
value on lawyers’ ethical responsibilities to clients. Modern bar critics have been reluctant to
articulate any economic market value to the legal profession’s duties of integrity, loyalty, and
confidentiality. That recent reluctance has been accompanied by the bar’s similar reluctance to
insist that non-lawyer providers of legal information bear the same duties of loyalty that
lawyers shoulder in rendering legal advice and thereby subjecting themselves to the sanctions
of malpractice and disbarment when they cut corners or exploit clients in ways that might be
otherwise acceptable in the laissez-faire world of modern commerce.
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advice and represent the public. Cohen and Otterbourg taught the bar and the public
that there was a direct relationship between a lawyer’s ethical conduct and the
condemnation of unlawful practice: as long as lawyers behaved ethically, it was
appropriate to prosecute laypersons who practiced law unlawfully. Special statutes and
court rules allowed bar associations to initiate unlawful practice proceedings.®

Understandably, New York’s organized bar groups (i.e., voluntary bar associations)
were usually united in opposition to those who engaged in unlawful practice. For
example in 1949, the New York State Bar Association (represented by Cohen) and the
County Lawyers (represented by Otterbourg) appeared in the Court of Appeals to
prosecute /n re Bercu, the leading case that marks the boundary of permissible activities
of tax lawyers and tax accountants.*

The bar’s solaridity was absent when foreign lawyers began giving advice on foreign
divorces. In the 1950s, a Mexican divorce case reached the Court of Appeals and pitted
City Bar against both NYCLA and the Brooklyn Bar as they tried to prevent foreign
lawyers from setting up divorce shops in New York. In 1957, the Court of Appeals’s
split opinion in /n re NYCLA (Roel) held that Mexican lawyers could not dispense
divorce advice in New York unless they were members of the New York bar.*

Unlawful practice cases can assume a variety of poses that go far beyond merely
pretending to be a lawyer, drafting legal documents, or offering legal advice. Until
modern First Amendment doctrines came into vogue during the last quarter of the

43 Most bar association prosecutions were premised on Penal Law section 270. Three general
routes were available to enforce the statute. One was by criminal prosecution, another was by
action for an injunction under article 75-A of the Civil Practice Act, and the third was by
summary proceeding under Judiciary Law sections 90(2) and 750(7) (enacted together by L.
1937, ch. 311). Those statutes gave the Supreme Court jurisdiction over all persons assuming
to practice law and the power to punish unlawful practice as criminal contempt. They authorized
any incorporated bar association to institute a proceeding to stop unauthorized practice. In re
NYCLA (Cool), 268 App. Div. 901 (1st Dep’t 1944), aff’d. 294 N.Y. 853 (1945), held that the
contempt proceeding may be employed to punish unlawful practice even though it occurred
outside of court.

44 273 A.D. 524 (1st Dept. 1948), aff’d without op. 299 N.Y. 728 (1949). Deborah S. Gardner &
Christine G. McKay, Of Practical Benefit: New York State Bar Association, 1876-2001 at 66
(2003).

45 3 N.Y.2d 224 (1957). Judge Froessel’s majority opinion contains a lengthy description of the
variety of “foreign law” situations that trigger application of Penal Law 270’s prohibitions
against unlawful practice. Judge Van Voorhis’s dissent criticized the ruling as too protective of
New York attorneys, who would profit from splitting fees with the foreign lawyer. As he
expressed it, “All that would be accomplished by that [requiring retention of a New York
lawyer as a conduit for the foreign lawyer’s advice] would be to obtain remuneration for a New
York lawyer for the rendition of no service which he is qualified to perform, which would tend
to justify the charge that the motive of such restrictions is ‘feather bedding.”” Enforcement
cases against foreign lawyers like Roel are now infrequent because New York has adopted
statutes and rules that permit foreign lawyers to become licensed in New York where they can
opine on foreign law within the constraint of rules that assure that clients are apprised of the
legal consequences in New York by somebody competent and licensed to render that advice.
That problem was one of the reasons that Roel lost—he could not legally opine whether some
particular Mexican divorce decree would have any validity in New York State. Only a New
York lawyer could answer that question.
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Twentieth Century, New York’s bench and bar did not hesitate to stop publications
and practices that demeaned the legal system or its prime constituents—lawyers and
judges. For example, during the 1930’s, radio shows and movies frequently portrayed
lawyers and judges in an unfavorabe light. In 1936, the radio program “Good Will
Court” presented tales of woe that served as springboards for lawyers and judges to
offer spontaneous legal advice to listeners who switched their attentions between
pitches for the sponsor’s roasted coffee and the contrived scenarios presented by actors
who portrayed victims of the Depression.*® Bar committees asked the courts to condemn
the program as a violation of ABA Canon 40 and New York Judiciary Law Section
88.47 Currently, voluntary bar associations are reluctant to prosecute unlawful practice
cases in New York because courts allow the media to offer works of “general interest”
regarding “legal subjects.”® In addition, the U.S. government poses an ever-present
threat to prosecute local bar associations that try to exclude trust companies and other
commercial enterprises from practicing law, despite the palpable conflicts of interest
posed by institutional fiduciaries (trustees and executors) that pretend to exercise
professional independence on behalf of individuals who seek legal advice about the
intimate considerations necessary to prepare a will or other estate planning
instrument.*

46  Programs like the “Good Will Court” potentially ran afoul of not only the prohibitions against
unlawful practice but also the prohibitions against attorney advertising. In the 1920s, the ABA
canons prevented lawyers from writing magazine or newspaper articles that offered any sort of
tailored legal advice. See Opinion # 203 of the NYCLA Ethics Committee reprinted at Year
Book, New York County Lawyers’ Association (1922) at 123. In addition ABA Formal Opinion
121 (Dec.14, 1934) and Formal Opinion 179 (dated May 8, 1938) prevented even a local bar
association from producing a radio program that offered legal advice and referred to any lawyer
by name.

47 A more detailed description of the “Good Will Court” appears in Chapter 4 of Robertson,
Brethren and Sisters of the Bar (New York: Fordham U. Press, 2008), and Court Adjourned,

TIME MAGAZINE, Jan. 4, 1937. Chicago Bar Association’s Public Relations Committee
Chairman Mitchell Dawson said he “thought that the program exploited ‘human misery for
commercial purposes ... encroaches on the practice of law [and] undermines confidence in the
courts whose judges lend themselves to the scheme.””

48 In re NYCLA (Dacey), 21 N.Y.2d 694 (1969). For example, attorney Robert Rowe was
acquitted by reason of insanity after killing his wife and three children with a baseball bat. He
was suspended from practicing law because of his mental condition. After his release from
Creedmoor and completing out-patient psychiatric care, he unsuccessfully applied for
reinstatement to practice. He then authored an article entitled The Right to Refuse Treatment:
Therapeutic Orgy or Rotting With Your Rights On? in the JOURNAL OF URBAN PSYCHIATRY
which identified him as “Robert T. Rowe, J.D.” The Second Department found his writing
violated the suspension order, but the Court of Appeals disagreed and applied Dacey to uphold
Rowe’s First Amendment rights. /n Re Rowe, 80 N.Y.2d 336 (1992).

49 United States v. New York County Lawyers’ Association, 1981 Trade Cases 64,371 (S.D.N.Y.
Oct. 14, 1981) (consent decree).
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Ethics Committees in New York State

The voluntary bar associations in New York developed ethics committees during the
twentieth century that had roles that were distinct from those associations’ grievance
committees. The first ethics committee of that nature was among the original committees
of the New York County Lawyers’ Association when it was incorporated in 1908. Its
initial tasks included evaluating the ABA’s canons promulgated in that same year.
Three years later, NYCLA undertook to answer practitioners’ inquiries about ethical
conduct through “opinions” that represented a high but practical standard of professional
morality.’® Those opinions were crafted by members of the committee under specially
“sanitized and objective” conditions. First, the opinions were answers to real questions
posed by real lawyers in contrast to hypothetical questions posed by the committee
members to amuse themselves. The identity of the inquiring lawyer was kept
confidential so that none of the committee members knew who was asking the question.
Some questions were privately answered, and some questions that struck the committee
as significant were the subject of public pronouncement. The public pronouncements
did not contain any information that might reveal the name of the inquiring lawyer.

The committee began issuing these opinions in 1912, and they achieved instant
recognition as a brilliant idea that spread across the county.’! Charles A. Boston (the
committee’s chair) spoke and wrote prolifically on ethics topics for the next twenty
years and eventually became president of the ABA. Other bar associations across the
country adopted the practice of issuing ethics opinions, and they became commonplace
within a few decades.

A variety of myths and misconceptions surround the early ethics opinion process
despite the committee’s taking great pains to dispel any misconceptions.? First, the

50  Within less than five years, these ethics opinions had become part of the curriculum of many
law schools ethics classes. See, e.g., GEORGE P. CosTIGAN, JR., CASES AND OTHER

AUTHORITIES ON LEGAL ETHICS 592-95 (St. Paul: West Publishing Company, 1917), citing
more than fifty of the committee’s opinions issued during its first five years of operation.
Indeed, West’s printed version of the ABA’s canons (then styled the “Code of Ethics”)

contained the first 88 opinions issued by NYCLA’s Ethics Committee. CODE OF ETHICS OF
THE AMERICAN BAR ASSOCIATION TOGETHER WITH QUESTIONS AND ANSWERS ON

LecaL EtHics FRoM THE NEwW YORK COUNTY BAR ASSOCIATION, (St. Paul: West
Publishing Co. 1915). Forty years later, the opinions of the City Bar committee and the NYCLA

committee were jointly published. WM. NELSON CROMWELL FOUNDATION, OPINIONS OF
THE COMMITTEES ON PROFESSIONAL ETHICS OF THE ASSOCIATION OF THE BAR OF THE

City of NEW YORK AND THE NEW YORK COUNTY LAWYERS’ ASSOCIATION (New York:
Columbia U. Press 1956).
51  In 1922, the ABA created its Committee on Ethics and Grievances with the power to issue

advisory ethics opinions. Joy, “Making Ethics Opinions Meaningful,” 15 GEORGETOWN J.

LeGaL ETHICS, 313 (2001-2). The City Bar issued its first ethics opinion in late 1923 and
created its own ethics committee in 1925. Martin, Causes and Conflicts, at 371. See generally,
Committees on Legal Ethics, 24 CALIF. L. R. 28 (1936-1936).

52 A more detailed description of origins of the opinion creation process appears in Chapter 7 of
Robertson, Brethren and Sisters of the Bar (New York: Fordham U. Press, 2008). A recent
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committee made clear that its pronouncements should never become the basis to
impose discipline on any lawyer. Rather, its opinions were designed to teach lawyers
how to think about the process of making ethical decisions, which the committee
thought was more important than any particular answer in a given case. Second, the
origin of the ethics opinion practice was a “secret ethics club” inspired by Felix Adler,
founder of the Ethical Culture Society. Most of the NYCLA committee members were
also members of Adler’s secret club.*® Third, the committee’s process for forming an
opinion started with the profession’s “core values” and “general principles” and then
proceeded through a process of ethical reasoning to reach a conclusion. The process
did not start with some codified rule or other textual material that was parsed to derive
an answer.

The Immediate Future

Although the unlawful practice committees of most voluntary bar associations have
become moribund, new Rule 5.5 continues to forbid a lawyer from assisting a
layperson’s unauthorized practice.>* Advances in telecommunications technology and
the Internet will render lawyers and laypersons alike “virtually present” in places far
beyond the borders of any single jurisdiction that admits attorneys to practice.
Undoubtedly, the rendition of legal advice will be outsourced to lawyers beyond the
boundaries of New York. The Model Rules are relatively silent on how that will be
regulated, and it is impossible to predict whether the profession’s ethical rules will (1)
proactively shape the contours of outsourcing or (2) reactively evolve as responses to
particular abuses or conditions that flow from the economic realities of providing legal
services in cyber space.

The last century’s formulation of ethics rules was fraught with a variety of
assumptions about lawyers and clients and the professional relation between them.
Among those assumptions has been the notion that all clients are owed the same

glimpse into the inner workings of ethics committees appears in Bruce A. Green, Bar

Association Ethics Committees: Are They Broken? 30 HOFSTRA LAwW REVIEW 731 (2002).
Green identifies “collective decision-making by lawyers with vastly different perspectives™ as
one of the qualitative values of an opinion from a bar association’s ethics committee.

53 Charles A. Boston, Address on the Proposed Code of Professional Ethics Delivered at a
Meeting of the Association, October 6, 1910, 30 (New York, 1910); Cohen, The Law. Business
or Profession? 258-59; Boston, Practical Activities In Legal Ethics, An Address Before the
Law Association of Philadelphia, Nov. 14, 1913, at 8. Cohen, The Builded Better Than They
Knew, 37 (1946). See Samuel L. Levine, Rediscovering Julius Henry Cohen and the Origins of

the Business/Professional Dichotomy, 47 THE AMERICAN JOURNAL OF LEGAL HISTORY 5,
n. 15 (2005). The members of the secret club were Boston, J. H. Cohen, Everett V. Abbott,
Albert Sprague Bard, Stewart Chaplin, Joseph E. Corrigan, Abraham L. Gutman, Henry W.
Jessup, Laurence Arnold Tanzer, Edmond E. Wise, Everett P. Wheeler, William A. Purrington,
George Battle, Edward J. McGuire, Dudley Field Malone, Hampden Dougherty, John Dos
Passos, Archibald Watson, and William J. Curtis.

54 The phrasing of Rule 5.5 is virtually the same as that used in former DR 3-101 at 22 N.Y.C.R.R.
1200.16.
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duties.”® The new Rules contain some points of departure from that assumption, and
the future will show whether those openings develop into new types of professional
relationships or whether the profession will continue with a “one size fits all” set of
ethical precepts.®® Although the Model Rules do not present these special cases as
particularly atypical, some recent developments could portend profound changes. For
example, the economic downturn in 2000 and 2001 exposed glaring abuses in the
governance of many public companies. Those abuses inspired both the ABA and the
United States Securities and Exchange Commission to propose rules that would impose
a whistle blower/gate keeper role upon lawyers who render services to such clients.”’
Neither the ABA nor the SEC enacted the most stringent version of those proposals,
but that experience made it more likely that stronger rules could result from the
investigations that follow the most recent economic dislocations in the nation’s credit
markets.

Developments over the last hundred years offer us a modern irony as the New York
Bar moves forward under the ethical aegis of its new Model Rules. More than a century
ago, New York’s organized bar deplored the gatekeepers of that era: law schools that
minted (and admitted) new attorneys who lacked what bar leaders of that era deemed
an appropriate grounding in professional ethics. What a change a century makes!
Today, all the newly admitted attorneys in New York have been both taught and tested
about the Model Rules. These tyros will know more about the organization and
phrasings of the bar’s Rules of Conduct than their employers, who will have had at
most the brief exposure offered by an MCLE course.

55 Steven C. Krane, The Fallacy of the Monolithic Client-Lawyer Relationship: Leaving 1908

and Procrustean Regulation Behind, 2008 J. oF PROF. LAWYER, 43.

56  Rule 1.2 permits consensual limits on the scope of a lawyer’s representation of a client under
circumstances “where necessary notice is provided to the tribunal and/or opposing counsel.”
Rule 1.14 addresses problems that may arise during the representation of a client that has
“diminished capacity.” Rule 1.13 governs relations with clients that are organizations.

57 Proposed Rule: Implementation of Standards of Professional Conduct for Attorneys 17 CFR
Part 205, [SEC Release Nos. 33 8150; 34-46868; IC-25829; File No. S7-45-02] RIN 3235-
Al72, “Implementation of Standards of Professional Conduct for Attorneys.” Note 69 of that
release stated that “Thirty-seven states permit an attorney to reveal confidential client
information in order to prevent the client from committing criminal fraud.” See Restatement
(Third) of the Law Governing Lawyers (2000) §67, Comment f, and Thomas D. Morgan &
Ronald D. Rotunda, Model Code of Professional Responsibility, Model Rules of Professional
Conduct, and Other Selected Standards, at 146 (reproducing the table prepared by the Attorneys’
Liability Assurance Society (ALAS) cited in the Restatement). The ABA’s Model Rule 1.6,
which prohibits disclosure of confidential client information even to prevent a criminal fraud,
is a minority rule.” New York did not follow the ABA’s Model Rule; rather, Rule 1.6(b)(2)
allows a New York lawyer to disclose confidential information “to prevent the client from
committing a crime.” The lawyer’s power to make that disclosure is discretionary.
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Rule 1.0: Terminology

I. TEXT OF RULE 1.0!

(a) “Advertisement” means any public or private communication made by or on behalf
of a lawyer or law firm about that lawyer or law firm’s services, the primary purpose
of which is for the retention of the lawyer or law firm. It does not include communications
to existing clients or other lawyers.

(b) “Belief” or “believes” denotes that the person involved actually believes the fact in
question to be true. A person’s belief may be inferred from circumstances.

(c) “Computer-accessed communication” means any communication made by or on
behalf of a lawyer or law firm that is disseminated through the use of a computer or
related electronic device, including, but not limited to, web sites, weblogs, search
engines, electronic mail, banner advertisements, pop-up and pop-under advertisements,
chat rooms, list servers, instant messaging, or other internet presences, and any
attachments or links related thereto.

(d) “Confidential information” is defined in Rule 1.6.

(e) “Confirmed in writing” denotes (i) a writing from the person to the lawyer
confirming that the person has given consent, (ii) a writing that the lawyer promptly
transmits to the person confirming the person’s oral consent, or (iii) a statement by the
person made on the record of any proceeding before a tribunal. If it is not feasible to
obtain or transmit the writing at the time the person gives oral consent, then the lawyer
must obtain or transmit it within a reasonable time thereafter.

(f) “Differing interests” include every interest that will adversely affect either the
judgment or the loyalty of a lawyer to a client, whether it be a conflicting, inconsistent,
diverse, or other interest.

1 Rule Editors Andral Bratton, Appellate Division, First Judicial Department. The commentary
expresses the personal views of Mr. Bratton and does not in any way reflect the official position
of the Appellate Division. Mr. Bratton gratefully acknowledges the assistance of Daniel
Rosenblum and Ryan Gainor in the research and preparation of this chapter.




(g) “Domestic relations matter” denotes representation of a client in a claim, action or
proceeding, or preliminary to the filing of a claim, action or proceeding, in either
Supreme Court or Family Court, or in any court of appellate jurisdiction, for divorce,
separation, annulment, custody, visitation, maintenance, child support or alimony, or
to enforce or modify a judgment or order in connection with any such claim, action or
proceeding.

(h) “Firm” or “law firm” includes, but is not limited to, a lawyer or lawyers in a law
partnership, professional corporation, sole proprietorship or other association
authorized to practice law; or lawyers employed in a qualified legal assistance
organization, a government law office, or the legal department of a corporation or
other organization.

(i) “Fraud” or “fraudulent” denotes conduct that is fraudulent under the substantive or
procedural law of the applicable jurisdiction or has a purpose to deceive, provided that
it does not include conduct that, although characterized as fraudulent by statute or
administrative rule, lacks an element of scienter, deceit, intent to mislead, or
knowing failure to correct misrepresentations that can be reasonably expected to induce
detrimental reliance by another.

() “Informed consent” denotes the agreement by a person to a proposed course of
conduct after the lawyer has communicated information adequate for the person to make
an informed decision, and after the lawyer has adequately explained to the person the
material risks of the proposed course of conduct and reasonably available alternatives.

(k) “Knowingly,” “known,” “know,” or “knows” denotes actual knowledge of the fact
in question. A person’s knowledge may be inferred from circumstances.

(1) “Matter” includes any litigation, judicial or administrative proceeding, case, claim,
application, request for a ruling or other determination, contract, controversy,
investigation, charge, accusation, arrest, negotiation, arbitration, mediation or any
other representation involving a specific party or parties.

(m) “Partner” denotes a member of a partnership, a shareholder in a law firm organized
as a professional legal corporation or a member of an association authorized to practice
law.

(n) “Person” includes an individual, a corporation, an association, a trust, a partnership,
and any other organization or entity.

(o) “Professional legal corporation” means a corporation, or an association treated as a
corporation, authorized by law to practice law for profit.

(p) “Qualified legal assistance organization” means an office or organization of one of
the four types listed in Rule 7.2(b)(1)-(4) that meets all of the requirements thereof.

(q) “Reasonable” or “reasonably,” when used in relation to conduct by a lawyer,
denotes the conduct of a reasonably prudent and competent lawyer. When used in the
context of conflict of interest determinations, “reasonable lawyer” denotes a lawyer
acting from the perspective of a reasonably prudent and competent lawyer who is
personally disinterested in commencing or continuing the representation.
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(r) “Reasonable belief” or “reasonably believes,” when used in reference to a lawyer,
denotes that the lawyer believes the matter in question and that the circumstances are
such that the belief is reasonable.

(s) “Reasonably should know,” when used in reference to a lawyer, denotes that a
lawyer of reasonable prudence and competence would ascertain the matter in
question.

(t) “Screened” or “screening” denotes the isolation of a lawyer from any participation
in a matter through the timely imposition of procedures within a firm that are reasonably
adequate under the circumstances to protect information that the isolated lawyer or the
firm is obligated to protect under these Rules or other law.

(u) “Sexual relations” denotes sexual intercourse or the touching of an intimate part of
the lawyer or another person for the purpose of sexual arousal, sexual gratification or
sexual abuse.

(v) “State” includes the District of Columbia, Puerto Rico, and other federal territories
and possessions.

(w) “Tribunal” denotes a court, an arbitrator in an arbitration proceeding or a legislative
body, administrative agency or other body acting in an adjudicative capacity. A
legislative body, administrative agency or other body acts in an adjudicative capacity
when a neutral official, after the presentation of evidence or legal argument by a party
or parties, will render a legal judgment directly affecting a party’s interests in a
particular matter.

(x) “Writing” or “written” denotes a tangible or electronic record of a communication
or representation, including handwriting, typewriting, printing, photocopying,
photography, audio or video recording and email. A “signed” writing includes an
electronic sound, symbol or process attached to or logically associated with a writing
and executed or adopted by a person with the intent to sign the writing.

II. NYSBA COMMENTARY
Confirmed in Writing

[1] Some Rules require that a person’s oral consent be “confirmed in writing.” E.g.,
Rules 1.5(g)(2) (client’s consent to division of fees with lawyer in another firm must
be confirmed in writing), 1.7(b)(4) (client’s informed consent to conflict of interest
must be confirmed in writing), and 1.9(a) (former client’s informed consent to conflict
of interest must be confirmed in writing). The definition of “confirmed in writing”
provides three distinct methods of confirming a person’s consent: (i) a writing from the
person to the lawyer, (ii) a writing from the lawyer to the person, or (iii) consent by the
person on the record in any proceeding before a tribunal. The confirming writing need
not recite the information that the lawyer communicated to the person in order to
obtain the person’s consent. For the definition of “informed consent” See Rule 1.0(j).
If it is not feasible for the lawyer to obtain or transmit a written confirmation at the
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time the client gives oral consent, then the lawyer must obtain or transmit the confirming
writing within a reasonable time thereafter. If a lawyer has obtained a client’s informed
oral consent, the lawyer may act in reliance on that consent so long as it is confirmed
in writing within a reasonable time thereafter.

Firm

[2] Whether two or more lawyers constitute a firm within paragraph (h) will depend on
the specific facts. For example, two practitioners who share office space and
occasionally consult or assist each other ordinarily would not be regarded as constituting
a firm. However, if they present themselves to the public in a way that suggests that
they are a firm or conduct themselves as a firm, they should be regarded as a firm for
purposes of the Rules. The terms of any formal agreement between associated lawyers
are relevant in determining whether they are a firm, as is the fact that they have mutual
access to information concerning the clients they serve. Furthermore, it is relevant in
doubtful cases to consider the underlying purpose of the Rule that is involved. For
example, a group of lawyers could be regarded as a firm for purposes of determining
whether a conflict of interest exists but not for application of the advertising rules.

[3] With respect to the law department of an organization, there is ordinarily no
question that the members of the department constitute a firm within the meaning of
the Rules of Professional Conduct. There can be uncertainty, however, as to the identity
of the client. For example, it may not be clear whether the law department of a
corporation represents a subsidiary or an affiliated corporation, as well as the
corporation by which the members of the department are directly employed. A similar
question can arise concerning an unincorporated association and its local affiliates.
Whether lawyers in a government agency or department constitute a firm may depend
upon the issue involved or be governed by other law.

[4] Similar questions can also arise with respect to lawyers in legal aid and legal
services organizations. Depending upon the structure of the organization, the entire
organization or components of it may constitute a firm or firms for purposes of these
Rules.

Fraud

[5] When used in these Rules, the terms “fraud” and “fraudulent” refer to conduct that
is characterized as such under the substantive or procedural law of the applicable
jurisdiction or has a purpose to deceive. This does not include merely negligent
misrepresentation or negligent failure to apprise another of relevant information. For
purposes of these Rules, it is not necessary that anyone has suffered damages or relied
on the misrepresentation or failure to inform, so long as the necessary scienter is
present and the conduct in question could be reasonably expected to induce detrimental
reliance.
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Informed Consent

[6] Many of the Rules of Professional Conduct require the lawyer to obtain the
informed consent of a client or other person (e.g., a former client or, under certain
circumstances, a prospective client) before accepting or continuing representation or
pursuing a course of conduct. £.g., Rules 1.2(c), 1.6(a) and 1.7(b). The communication
necessary to obtain such consent will vary according to the Rule involved and the
circumstances giving rise to the need to obtain informed consent. The lawyer must
make reasonable efforts to ensure that the client or other person possesses information
reasonably adequate to make an informed decision. Ordinarily, this will require
communication that includes a disclosure of the facts and circumstances giving rise to
the situation, any explanation reasonably necessary to inform the client or other person
of the material advantages and disadvantages of the proposed course of conduct, and a
discussion of the client’s or other person’s options and alternatives. In some
circumstances it may be appropriate for a lawyer to advise a client or other person to
seek the advice of other counsel. A lawyer need not inform a client or other person of
facts or implications already known to the client or other person; nevertheless, a lawyer
who does not personally inform the client or other person assumes the risk that the
client or other person is inadequately informed and the consent is invalid. In determining
whether the information and explanation provided are reasonably adequate, relevant
factors include whether the client or other person is experienced in legal matters
generally and in making decisions of the type involved, and whether the client or other
person is independently represented by other counsel in giving the consent. Normally,
such persons need less information and explanation than others, and generally a client
or other person who is independently represented by other counsel in giving the consent
should be assumed to have given informed consent. Other considerations may apply in
representing impaired clients. See Rule 1.14.

[7] Obtaining informed consent will usually require an affirmative response by the
client or other person. In general, a lawyer may not assume consent from a client’s or
other person’s silence. Consent may be inferred, however, from the conduct of a client
or other person who has reasonably adequate information about the matter. A number
of Rules require that a person’s consent be confirmed in writing. £.g., Rules 1.7(b) and
1.9(a). For definitions of “writing” and “confirmed in writing” see paragraphs (x) and
(e), respectively. Other Rules require that a client’s consent be obtained in a writing
signed by the client. E.g., Rules 1.8(a) and (g). For the meaning of “signed,” see

paragraph (x).

Screened or Screening

[8] The definition of “screened” or “screening” applies to situations where screening
of a personally disqualified lawyer is permitted to remove imputation of a conflict of

interest under Rule 1.11, 1.12 or 1.18. See those Rules for the particular requirements
of establishing effective screening.
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[9] The purpose of screening is to ensure that confidential information known by the
personally disqualified lawyer remains protected. The personally disqualified lawyer
should acknowledge the obligation not to communicate with any of the other lawyers
in the firm with respect to the matter. Similarly, other lawyers in the firm who are
working on the matter should promptly be informed that the screening is in place and
that they may not communicate with the personally disqualified lawyer with respect to
the matter. Additional screening measures that are appropriate for the particular matter
will depend on the circumstances. In any event, procedures should be adequate to
protect confidential information.

[10] In order to be effective, screening measures must be implemented as soon as
practicable after a lawyer or law firm knows or reasonably should know that there is a
need for screening.

I1l. CROSS-REFERENCES
I11.1 Former New York State Code of Professional Responsibility

The new Rule contains many of the definitions found in the former Code. See
22 CPLR § 1200.1. See also former DR 4-101(A) (Confidence); former DR 5-11(A)
(Sexual Relations).

I11.2 ABA Model Rules

Rule 1.0, Terminology

IV. PRACTICE POINTERS

1. Attorneys are encouraged to consult the definitions contained in Rule 1.0 when
reading and applying the provisions contained in the New York Rules of
Professional Conduct.

2. Note, a term is included in Rule 1.0 when it is used in more than one Rule. When
terms that require an explanation are only included in one Rule, the term is defined
in the body of that Rule.

3. The definition of the term “Belief” in Rule 1.0(b) indicates that a person’s belief
“may be inferred from circumstances,” particularly with regard to the lawyer’s own
conduct. The intent of this provision is to prevent attorneys from claiming igno-
rance when the surrounding circumstances indicate otherwise.

4. The definition of “Confirmed in writing” appearing in Rule 1.0(e) emphasizes the
increased importance of attorneys obtaining a person’s “written consent” before
taking specific actions, as discussed in the Rules.

5. “Differing Interests,” as defined by Rule 1.0(f), is more expansive than “conflicting
interests” because it also included inconsistent, diverse or other interests.

6 RULE 1.0: TERMINOLOGY



6. The facts and circumstances surrounding the relationship among attorneys, as well
as any written agreements, can help determine whether a “Firm” exists within the
meaning of Rule 1.0(h).

7. For fraud to exist under the definition in Rule 1.0(i), a person does not have to have
suffered damages or relied on the misrepresentation or failure to inform, as long as
the necessary knowledge is present and the conduct could reasonably be expected
to induce detrimental reliance.

8. The type of consent necessary to satisfy the definition of “Informed consent” in
Rule 1.0(j) depends upon the context of the Rule where the term is found. The attor-
ney must still make sure that the client or other person giving consent understands
the facts and circumstances so that a truly informed decision can be made.

9. As with the term “Belief,” a person’s “Knowledge” under Rule 1.0(k) may be
inferred from the circumstances. A thin line sometimes exists between an attorney’s
“belief” and the attorney’s “actual knowledge” that a fraud has been committed.
Attorneys are discouraged from looking the other way or ignoring the surrounding
circumstances that could lead a reasonable person to conclude that fraudulent or
improper conduct has occurred.

V. ANALYSIS
V.1 Purpose of Rule 1.0

For the most part, Rule 1.0 is based on the definitional section employed by the old
Code and found in 22 NYCPLR § 1200.1. That section contained 10 definitions in
2002 and was expanded to 12 definitions in 2007 by the addition of “Advertisement”
and “Computer-accessed information.” New Rule 1.0 currently contains 24 definitions,
including all of the terms previously defined. This Rule is a substantial expansion
of the terms defined under the old Code, which did not define the terms “belief,”
“confirmed in writing,” “informed consent,” “knowingly,” “matter,” “partner,”
“reasonable,” “screened,” “sexual relations,” or “writing.” The adoption of the new
definitions has been influenced during the last decade to a large degree by both the
ABA “Ethics 2000” Commission and the New Y ork State Bar Association’s Committee
on Standards of Attorney Conduct (COSAC).

Prior to the 2000 revision of the ABA Model Rules of Professional Conduct, the
Terminology section was not a Model Rule, but rather part of an introductory section.
The ABA “Ethics 2000” Commission recommended moving the definitions into Rule
1.0 to emphasize the importance of the terms and to facilitate the addition of commentary
concerning the individual definitions where warranted.”> Several of the changes
recommended by the Ethics 2000 Commission carry through to the new New York
Rules. The former ABA term “consent after consultation” was modified to “informed
consent” and “confirmed in writing.” The ABA definition of “firm” was expanded to

LR N3 LRI

2 ABA Ethics 2000 Commission Model Rule 1.0 Reporter’s Explanation of Changes.
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include government legal departments and the legal departments of other associations
authorized to practice law.

The Ethics 2000 Commission clarified the meaning of the term “fraud,” which is
also employed in the New York Rules of Professional Conduct. Prior to the 2002
revision of the ABA Model Rules the definition of “Fraud” was ambiguous. It was not
clear whether fraudulent conduct meant conduct involving an intent to deceive or such
conduct which violated substantive or procedural law. Today, the ABA Model Rules
clearly indicate that “fraud” relates to conduct which violates substantive or procedural
law in the relevant jurisdiction. New Rule 1.0(i) adopts the ABA definition in the first
sentence and then goes on to include the former definition found in 22 NYCPLR
§ 1200.1.

The Ethics 2000 Commission also recommended that the term “Screened” include
the requirement of an effective isolation policy in the definition itself. Prior to 2002,
the term “Tribunal” was not included in the definitional section. The terms “Writing”
or “Written” were added to the definitional sections upon the recommendation of the
Ethics 2000 Commission, The definition of “Writing” was modeled on the Uniform
Electronic Transactions Act to include both tangible and electronic records. The New
York definition of “Writing” is identical to the ABA version, except New York uses
the word “photocopying” while the ABA Model Rules uses the term “photostating.”

Meanwhile, the New York State Bar Association COSAC Proposed Rules of
Professional Conduct, as approved by the House of Delegates at its November 3, 2007
meeting, contained 21 defined terms, including all 14 of the definitions in the ABA
Model Rules. Seven of the approved definitions were derived strictly from New York
sources, including: “domestic partner” (from a New York City ordinance definition?);
“person;” “professional legal corporation;” “reasonable lawyer;” “sexual relations;”
and “state.” Twelve of the definitions had no equivalent in 22 NYCPLR § 1200.1 in
2007 including: “belief;” “domestic partner;” “informed consent;” “knows;” “partner;”
“reasonable;” “reasonable belief;” “reasonable lawyer;” “reasonably should know;”
“screened;” and “writing.”

Between the November 2007 COSAC Proposed Rules and the February 2008
COSAC Final Report to the Appellate Division, one more term was added, “Qualified
legal assistance organization,” and no terms were removed. Twenty-two terms appear
in the Final Report delivered to the Courts in February 2008.

The Reporter’s Notes to the 2008 COSAC Final Report indicate that terms were
included in Rule 1.0 only if they appear in more than one Rule. If a term only appears
in one Rule, it is defined in the Rule in which it appears. Terms were added to Rule 1.0
to “increase the clarity, precision, and consistency of the Rules.”’

2 ¢

3 ABA Ethics 2000 Commission Model Rule 1.0 Reporter’s Explanation of Changes.

4 Proposed Rules of Professional Conduct and COSAC Commentary, NYSBA Committee on
Standards of Attorney Conduct, approved by the House of Delegates, Nov. 3, 2007.

5 Id.

6 Proposed Rules of Professional Conduct, NYSBA, Albany, N.Y., February 1, 2008.

7 Id.
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Rule 1.0 as adopted in December 2008 by the Appellate Division of the Supreme
Court, effective April 1, 2009, contains 24 terms. Two terms were eliminated from the
2008 COSAC Final Report: “Substantial” and “Domestic partner.” Four terms were
added: “Advertisement;” “Computer-accessed communication;” “Confidential
information;” “Differing interests;” and “Matter.”

V.2 Index of Selected Terms

Editor’s Note: The following review of the use of selected terms throughout the body
of the New York Rules of Professional Conduct is a useful tool for practitioners. It is
also advisable to consult the NYSBA Comments to Rule 1.0, supra., for additional
guidance.

Rule 1.0 (b), “Belief” or “believes” is used in twelve of the new Rules. “Belief” is
found in the Rules in the context of Lawyer-Client Relationship, Counselor, Advocate,
and Law Firms and Associations. See: Rule 1.6(b)&(b)(3); Rule 1.7(b)(1); Rule
1.14(b); Rule 1.16(c)(2)&(c)(12); Rule 1.17(b)(6); Rule 2.3(a); Rule 3.3(a)(3); Rule
3.4(d)(1)&(d)(4); Rule 3.6(c)(6)&(d); Rule 3.7(a)(4); and Rule 5.7(a)(2)-(a)4).
Practitioners should take note of the fact that a person’s belief “may be inferred from
the circumstances,” particularly with regard to the practitioner’s own conduct.
Similarly, “actual knowledge” may be inferred from the surrounding circumstances.
See Rule 1.0(k). A thin line may exist between an attorney’s “belief” and his or her
“actual knowledge” that a client or someone employed by the attorney is perpetrating
a fraud or is otherwise engaged in conduct which a trier of fact will naturally assume
that the attorney was fully aware. The intent behind this definition is to discourage
attorneys from “sticking their head in the sand” in the face of obvious misconduct.

Rule 1.0 (e) “Confirmed in writing” can be found in six of the Rules, all in the
context of the Client-Lawyer Relationship, and emphasizes the increased importance
of written confirmations under the new Rules. See: Rule 1.5(g)(2); Rule 1.7(b)(4);
Rule 1.9(a)&(b); Rule 1.11(a)(2); Rule 1.12(b) and Rule 1.18(d)(1).

Rule 1.0 (f) “Differing interests” is found twice, in Rule 1.7(a)(1), Conflict of
Interest: Current Clients and Rule 1.8(a) Current Clients: Specific Conflict of Interest
Rules. It is important for practitioners to understand that “differing interests” is more
expansive than “conflicting interests,” because it also includes inconsistent, diverse, or
other interests.

Rule 1.0 (h) “Firm” or “law firm” appears frequently in the Rules in the context
of the Client-Lawyer Relationship, Advocate, Transaction with Persons Other Than
Clients, Law Firms and Associations, Public Service, Information About Legal
Services and Maintaining the Integrity of the Profession. The facts and circumstances
surrounding the relationship, as well as any written agreements, can help determine
whether a “firm” exists.

Rule 1.0 (i) “Fraud” or “Fraudulent” is found in six of the New York Rules, in
the context of Client-Lawyer Relationship, Counselor and Maintaining the Integrity of
the Profession. See Rule 1.2(d); Rule 1.5(d); Rule 1.6(b)(3); Rule 1.16(c)(2)&(c)(3);
Rule 3.3(b); and Rule 8.4(c). For fraud to exist under the Rules, a person does not have
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to have suffered damages or relied on the misrepresentation or failure to inform, as
long as the necessary knowledge is present and the conduct could reasonably be
expected to induce detrimental reliance.?

Rule 1.0 (j) “Informed consent” is used in 17 of the New York Rules, mostly in
the context of Counselor, Transactions with Persons Other Than Clients, Law Firms
and Associations, Public Service, and Information About Legal Services. The type of
consent required varies according to the Rule where the term is found, but the attorney
should make sure that the client or other person giving consent understands the facts
and circumstances so that an informed decision can be made.

Rule 1.0 (k) “Knowingly,” “known,” or “knows” appears 99 times in the Rules.
Practitioners should bear in mind that “[a] person’s knowledge may be inferred from
circumstances,” for the same reasons as a person’s “belief” can be deduced from the
surrounding circumstances. See discussion of Rule 1.0(b), supra.

Rule 1.0 (w) “Tribunal” is defined in the Rules as a “court,” “arbitrator,” “legislative
body,” “administrative agency,” or “other body acting in an administrative capacity.”
Thus the Rules are applying the term broadly to refer to a body that renders a legal
judgment by a neutral official after the presentation of evidence and that judgment
directly affects a party’s interests in a particular matter.

VI. ANNOTATIONS OF ETHICS OPINIONS
V1.1 Rule 1.0(a): Advertisement

N.Y.S. Bar Op. 841 (2010) (an e-mail sent by a lawyer to other lawyers advising them
that he is handling personal injury cases involving certain pharmaceutical products and
asking the lawyers to refer cases to him, is neither an advertisement under Rule 1.0(a)
nor a solicitation under rule 7.3(b). Such a communication is not subject to the filing
requirement of Rule 7.3. The e-mail must still comply with Rule 8.4’s requirement
concerning honesty, fraud and deceit and Rule 7.4 regarding statements that a lawyer
or firm is a “specialist” or “specializes.” If fee sharing with the referring attorney is
also contemplated, the provisions of Rule 1.5(g) have to be complied with as well.).

N.Y.S. Bar Op. 709 (1998) (internet advertising is permissible as long as rules
relating to advertising are followed).

N.Y.S. Bar Op. 625 (1992) (message recoded on 900 telephone number constitutes
an advertisement, and is permissible).

VI.2 Rule 1.0(c): Computer-accessed Communication
N.Y.S. Bar Op. 810 (2007) (not appropriate for current government employee to use

computer-accessed communication, telephone calls or face-to-face discussions to
solicit business).

8 See NYSBA Comments to Rule 1.0, [5].
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V1.3 Rule 1.0(d): Confidential Information

See Annotations of Ethics Opinions associated with Rule 1.6, infra.

VL.4 Rule 1.0(e): Confirmed in Writing

N.Y.S. Bar Op. 829 (2009) (provisions of the new Rules regarding “informed consent”
and “confirmed in writing” are broadly similar to the provisions of the old Code. The
only real difference is that the Rules now require that a client’s consent to a conflict of
interest must be “confirmed in writing.” In opining on whether a lawyer who obtained
a consent to a conflict prior to the effective date of the new Rules must now obtain
a new consent to the conflict, the Bar stated that “there is no basis for concluding that
consents given prior to the adoption of the new Rules are impaired or invalid as
a consequence of the changes in the Rules.” In this case the consent was contained in
a retainer agreement, which is a writing and would satisfy even the new requirement.
The same conclusion would apply to oral consents that were validly given prior to the
effective date of the new Rule. Only consents that are given after the effective date of
the new Rules, April 1, 2009, must be “confirmed in writing.” It was also noted that
the new Rules do not require that the client actually sign a formal agreement containing
consent. Any type of writing, including an e-mail from the lawyer to the client
confirming an oral consent would suffice.).

N.Y.S. Bar Op. 816 (2007) (retainer agreements should be confirmed in writing).

N.Y.C. Bar Op. 2006-1 (2006) (while a conflict waiver need not be written, it is
generally best to have it confirmed in writing to avoid future conflicts).

NYCLA Bar Op. 732 (2004) (law firm may require confirmation in writing that a
position represented to a government agency is no longer being relied upon before
releasing retainer funds to a client).

VL5 Rule 1.0(f): Differing interests

N.Y.C.BarOp.2001-2 (2001) (to determine whether a lawyer is capable of representing
two parties with differing interests, the proper inquiry is whether a disinterested lawyer
would believe one lawyer could adequately represent both parties).

N.Y.S. Bar Op. 639 (1992) (due to differing interests, a lawyer may not represent
two plaintiffs against the same defendant where there will likely be insufficient funds
for the complete satisfaction of both plaintiffs).

N.Y.S. Bar Op. 517 (1980) (lawyer may not represent a wife in a divorce action and
the co-respondent’s husband in another divorce action. Despite both parties wanting
the same ultimate result, a lawyer should not place himself in a situation where he
would ever be tempted to “soft pedal” the interests of one party to avoid a conflict with
the other. When representing clients with differing interests, a lawyer must weigh the
possibility that his judgment may be impaired and his loyalty divided.).
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VL6 Rule 1.0(g): Domestic Relations Matter

N.Y.S. Bar Op. 747 (2001) (domestic relations matter is a broad definition. Lawyer
may not enter into a contingent fee agreement to collect past due maintenance, child
support or alimony.).

N.Y.S. Bar Op. 685 (1997) (client’s in domestic relations matters cases must be
provided with a client’s statement of rights. At a consultation with an attorney,
prospective clients in domestic relations matters need not be asked to sign retainer
agreements. ).

V1.7 Rule 1.0(i): Fraud

New York: N.Y.S. Bar Op. 817 (2007) (a real estate transaction that includes a
“grossed up” sales price with a “seller’s concession” to obtain a larger mortgage after
parties have already agreed to a price is unethical since it is deceitful, unless there is no
unlawful conflict and there is full disclosure of the transaction in the transactions
documents).

N.Y.C. Bar Op. 1990-2 (1990) (where lawyer knows that client’s pervious response
to a document request was inaccurate, but the client has prohibited the lawyer from
disclosing this information, the lawyer could be helping to perpetuate a fraud if he
continued with the representation. Although the information was protected as a
confidence or secret, and thus the attorney would not have an affirmative obligation to
reveal it, the lawyer would have a duty to withdraw from the case.).

N.Y.C. Bar Op. 1987-2 (1987) (lawyer may not draft pleadings and render other
services to lay person proceeding pro se in matrimonial matter without informing the
court or opposing counsel).

N.Y.S. Bar Op. 545 (1982) (where a seller of newly constructed home requests that
a buyer understate the purchase price of a new home as the “base price” instead of the
price reflecting the actual value, lawyer should advise client buyer of serious potential
legal consequences in such an illegal transaction. If client insists on going through
with the transaction, lawyer is required to withdraw.).

ABA: ABA Formal Op. 92-366 (1992) (withdrawal when a lawyer’s services will
otherwise be used to perpetrate a fraud).

VL.8 Rule 1.0 (j): Informed Consent

New York: N.Y.S. Bar Op. 829 (2009) (provisions of the new Rules regarding
“informed consent” and “confirmed in writing” are broadly similar to the provisions of
the old Code. The only real difference is that the Rules now require that a client’s con-
sent to a conflict of interest must be “confirmed in writing.” In opining on whether
a lawyer who obtained a consent to a conflict prior to the effective date of the
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new Rules must now obtain a new consent to the conflict, the Bar stated that “there
is no basis for concluding that consents given prior to the adoption of the new
Rules are impaired or invalid as a consequence of the changes in the Rules.” In
this case the consent was contained in a retainer agreement, which is a writing and
would satisfy even the new requirement. The same conclusion would apply to oral
consents that were validly given prior to the effective date of the new Rule. Only con-
sents that are given after the effective date of the new Rules, April 1, 2009, must be
“confirmed in writing.” It was also noted that the new Rules do not require that the
client actually sign a formal agreement containing consent. Any type of writing, includ-
ing an e-mail from the lawyer to the client confirming an oral consent would
suffice.).

N.Y.C. Bar Op. 2008-2 (2008) (centers around corporate legal departments and
conflicts of interest between represented corporate affiliates. Questions addressed
include; under what circumstances must corporate counsel consider the propriety,
under former DR 5-105 and former DR 5-108, of representing or continuing to represent
those affiliates; may a conflict between those affiliates be waived; and are there steps
that can be taken in advance that will enhance the possibility that inside counsel may
continue to represent some or all of the affiliates after a conflict arises?).

N.Y.S. Bar Op. 517 (1980) (when representing multiple parties in one action
sometimes it is impossible to get informed consent from all parties due to the
requirements of keeping confidences and secrets. This does not waive the requirement
of informed consent.).

ABA: ABA Formal Op. 08-450 (2008) (confidentiality when lawyer represents
multiple clients in the same or related matters).

ABA Formal Op. 05-436 (2005) (informed consent to future conflicts of interest;
withdrawal of formal opinion 93-372).

VL9 Rule 1.0(k): Know, Knowingly, Knowing

NYCLA Bar Op. 741 (2010) (NYCLA Bar Op. 712, concluding that a lawyer may
not use admitted false testimony, while at the same time may not reveal it, is
superseded by NYCLA Bar Op. 741. The later opinion was based on the prior Code of
Professional Responsibility. The new Rules make it clear that a lawyer has a duty to
remedy false statements when he or she comes to know after the fact that the client
made them, by disclosure of confidential information, if necessary, while at the same
time also seeking to minimize the disclosure of confidential information as much
as possible. Actual knowledge is required to trigger the duty to report the fraud, not
the mere suspicion. Actual knowledge, however, may be gleamed from the
circumstances.).

N.Y.C. Bar Op. 2009-1 (2009) (centers around the question of whether a lawyer
who sends a letter or an e-mail directly to a person known to be represented by counsel,
can satisfy the prior consent requirement of former DR 7-104(A)(1) by simultaneously
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sending a copy of the letter or email to the represented person’s lawyer. Further, in the
context of an email chain involving lawyers and represented persons, does the prior
consent requirement of former DR 7-104(A)(1) require express consent for a “reply to
all” communication or may consent be implied?).

VI.10 Rule 1.0(m): Partner

N.Y.S. Bar Op. 814 (2008) (New York office of a multi-state firm may be managed by
an associate or counsel admitted in New York and overseen by a partner in another
state not admitted in New York).

N.Y.C. Bar Op. 1995-5 (1995) (lawyer has obligation to inform proper disciplinary
authorities when he learns partner followed pattern of neglecting client matters and
misappropriating funds).

VI.11 Rule 1.0(0): Professional Legal Corporation

N.Y.C. Bar Op. 1995-7 (1995) (provisions that limit a shareholder’s vicarious liability
are valid for professional legal corporations).

N.Y.S. Bar Op. 465 (1977) (it is improper for a professional legal association to
merge with a collection agency. Therefore, it is improper for a lawyer to be director of
a corporation established to buy legal judgments at a discount when his law firm will
be retained to collect judgments.).

VL.12 Rule 1.0(p): Qualified Legal Assistance Organization

N.Y.S. Bar Op. 791 (2006) (networking organization requires members to bring
visitors and referrals. Such an organization would not be considered a qualified legal
assistance organization.).

NYCLA Bar Op. 656 (1980) (improper for lawyer to participate in charitable
program where members of the public are provided free legal services in the drafting
of a will, which contains a bequest to charity running the program).

NYCLA Bar Op. 654 (1980) (charitable organization that offers free legal services
regardless of whether they are members or beneficiaries of the organization does not
comply with the requirements of a qualified legal assistance organization).

VI.13 Rule 1.0(r): Reasonable Belief

NYCLA Bar Op. 730 (2002) (lawyer shall notify if he receives something from
opposing counsel that he reasonably should know is privileged).

N.Y.S. Bar Op. 645 (1993) (where lawyer has several clients with dealings with
Town, and lawyer is appointed to Town board with reasonable belief that existing
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client secrets will not be subject to town ethical disclosure requirement, lawyer would
be obligated to resign to avoid disclosure of a secret).

VL.14 Rule 1.0(t): Screened or Screening

N.Y.C. Bar Op. 2006-02 (2006) (when determining whether a law firm has effectively
screened an ineligible attorney, courts look to the timeliness of the implementation of
the screen, the size of the firm, whether the excluded lawyer works in close proximity
to those lawyers now handling the case, the affidavits from the excluded lawyer saying
he has not shared confidences with lawyers working on the case, whether the personally
prohibited lawyer works on related matters and whether that lawyer has secrets or
confidences in his files).

V1.15 Rule 1.0(w) Tribunal

NYCLA Bar Op. 741 (2010) (taking deposition testimony is no different from calling
a witness at trial. False deposition testimony may be considered to be perjury and
punishable as a crime. The victim is the adverse party and the justice system as
a whole, even if the deposition is not submitted to a court.).

VII. ANNOTATIONS OF CASES

VII.1 Rule 1.0 (a): Advertisement

In re Power, 3 A.D.3d 21, 768 N.Y.S.2d 455 (1st Dept. 2003) (advertising need not be
intentionally misleading or deceptive to be unethical under guidelines).

Inre Connelly, 18 A.D.2d 466,240 N.Y.S.2d 126 (1st Dept. 1963) (assistance in flattering
magazine article held to have the affect of advertising. Actions that tend to promote the
names of attorneys and their special qualifications rises to the level of advertising.).

VII.2 Rule 1.0 (c): Computer-accessed Communication

Inre Shubov, 25 A.D.3d 33,802 N.Y.S.2d 437 (1st Dept. 2005) (disbarment appropriate
for attorney who unlawfully accessed information stored on a computer and was
convicted of doing so in federal court. Such action amounts to computer trespass and
computer tampering.).

VII.3 Rule 1.0 (d): Confidential Information

See Annotations of cases discussed in Rule 1.6 infra.
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VIl.4 Rule 1.0 (e): Confirmed in Writing

In re Perez-Olivio, 33 A.D.3d 141, 820 N.Y.S.2d 14 (1st Dept. 2006) (lawyer did not
give criminal defendant’s family written confirmation of fee quote, and subsequently
failed to return bail money back to family).

Inre Cohen, 118 A.D.2d 15, 503 N.Y.S.2d 759 (1st Dept. 1986) (lawyer sanctioned
when among other things he promised to reduce a debt payment agreement owed to
a client to writing but failed to do so).

VIL.5 Rule 1.0 (f): Differing Interests

In re Rogoff, 31 A.D.3d 111, 818 N.Y.S.2d 366 (4th Dept. 2006) (due to differing
interests of both sides, lawyer who represented both the buyers and sellers
of a motel property was censured for not informing both sides of his dual
representation).

In re Bruno, 327 B.R. 104 (Bkrtcy. E.D.N.Y. 2005) (representing both estate and
debtor in a bankruptcy action involves differing interests and required informed
consent).

VII.6 Rule 1.0 (g): Domestic Relations Matter

In re Shapiro, 5 A.D.3d 52, 774 N.Y.S.2d 244 (4th Dept. 2004) (lawyer censured for
failing to use retainer form not in compliance with domestic relations matter and failing
to provide clients with billing statements at regular intervals).

VII.7 Rule 1.0 (i): Fraud or Fraudulent

Inre Berg, 54 A.D.3d 66, 862 N.Y.S.2d 225 (1st Dept. 2008) (lawyer may not represent
both a company and its president in bankruptcy filings, during which time he advised
the company president to transfer ownership of real property to his wife for a nominal
fee and not report the transfer in the bankruptcy provision. Lawyer also deemed to
have acted improperly where he made false statements in a matrimonial action, falsely
notarized a signature and represented both the buyer and seller in a real estate
transaction.).

In re Latona, 197 A.D.2d 108, 611 N.Y.S.2d 77 (4th Dept. 1994) (lawyer
who accepted a $50,000 loan from a client, and upon being unable to repay it,
backdated an invoice to provide the client with a tax benefit, was guilty of
misconduct).

In re Provda, 195 A.D.2d 17, 606 N.Y.S.2d 608 (Ist Dept. 1994) (lawyer who
falsified certificates of incorporation to provide individuals with a tax shelter was
guilty of misconduct).
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VIL.8 Rule 1.0 (j): Informed Consent

In re Bond, 282 A.D.2d 93, 723 N.Y.S.2d 811 (4th Dept. 2001) (lawyer did not have
informed consent when he failed to inform clients of potential conflict of interest due
to multiple representation).

Inre Pohlman, 194 A.D.2d 96, 604 N.Y.S.2d 661 (4th Dept. 1993) (lawyer provided
dual representation to both sides of a real estate deal and failed to obtain informed
consent from both parties to do so).

VII.9 Rule 1.0 (k): Knowingly

Inre Lowell, 14 A.D.3d 41, 784 N.Y.S.2d 69 (1st Dept. 2004) (attorney who submitted
to a court order but deliberately avoided telling opposing counsel to try to avoid
objection was guilty of knowing misconduct).

In re Weidlich, 200 A.D.2d 123, 613 N.Y.S.2d 634 (1st Dept. 1994) (lawyer violates
ethical obligations when she knowingly fails to respond to a lawful demand for
information about conduct).

VII.10 Rule 1.0 (m): Partner

In re Lefkowitz, 105 A.D.2d 161, 483 N.Y.S.2d 281 (1st Dept. 1984) (lawyer who
made illegal payments to a law assistant at the Supreme Court at the behest of a senior
partner is liable for disciplinary action and should have reported partner to proper
disciplinary authorities).

In re Regan, 94 A.D.2d 272, 464 N.Y.S.2d 169 (1st Dept. 1983) (partner who
abandons practice without notice to partner, or advising partner on pending legal
matters and neglecting firm matters warrants disbarment).

VII.11 Rule 1.0 (r): Reasonable Belief

In re Silberstein, 274 A.D.2d 151, 709 N.Y.S.2d 185 (1st Dept. 2000) (belief that law
assistant could authorize payment of estate fee and waive statutory requirement with
the court not reasonable given lawyers 57 years’ of practice).

Inre Satta, 66 A.D.2d 491,413 N.Y.S.2d 693 (1st Dept. 1979) (lawyer’s explanation
of accusations against him were so tenuous and vague so as to defy belief).

VII.12 Rule 1.0 (s): Reasonably Should Know
In re Schildhaus, 23 A.D.2d 152, 259 N.Y.S.2d 631 (Ist Dept. 1965) (lawyer who

made statements that a building had a certain net income when in fact it was operating
at a loss knew or had reason to know the statements were false).

ANNOTATIONS OF CASES 17




VII.13 Rule 1.0 (t): Screened or screening

Inre Lowell, 14 A.D.3d 41, 784 N.Y.S.2d 69 (1st Dept. 2004) (when requiring paralegal
to work on case and questioning her about adversaries’ litigation strategies, lawyer
violated screen between the paralegal and the case at issue).

VIII. BIBLIOGRAPHY
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Rule 1.1: Competence

I. TEXT OF RULE 1.1!

(a) A lawyer should provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation.

(b) A lawyer shall not handle a legal matter that the lawyer knows or should know that
the lawyer is not competent to handle, without associating with a lawyer who is
competent to handle it.

(c) A lawyer shall not intentionally:

(1) fail to seek the objectives of the client through reasonably available means
permitted by law and these Rules; or

(2) prejudice or damage the client during the course of the representation except as
permitted or required by these Rules.

Il. NYSBA COMMENTARY
Legal Knowledge and Skill

[1] In determining whether a lawyer employs the requisite knowledge and skill in a
particular matter, relevant factors include the relative complexity and specialized
nature of the matter, the lawyer’s general experience, the lawyer’s training and
experience in the field in question, the preparation and study the lawyer is able to give
the matter, and whether it is feasible to associate with a lawyer of established
competence in the field in question. In many instances, the required proficiency is that
of a general practitioner. Expertise in a particular field of law may be required in some

1 Rules Editor Andral Bratton, Appellate Division, First Judicial Department. The commentary
expresses the personal views of Mr. Bratton and does not in any way reflect the official position
of the Appellate Division. Mr. Bratton gratefully acknowledges the assistance of Daniel
Rosenblum and Ryan Gainor in the research and preparation of this chapter.

19




circumstances. One such circumstance would be where the lawyer, by representations
made to the client, has led the client reasonably to expect a special level of expertise in
the matter undertaken by the lawyer.

[2] A lawyer need not necessarily have special training or prior experience to handle legal
problems of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be
as competent as a practitioner with long experience. Some important legal skills, such as
the analysis of precedent, the evaluation of evidence and legal drafting, are required in all
legal problems. Perhaps the most fundamental legal skill consists of determining what
kinds of legal problems a situation may involve, a skill that necessarily transcends any
particular specialized knowledge. A lawyer can provide adequate representation in a
wholly novel field through necessary study. Competent representation can also be provided
through the association of a lawyer of established competence in the field in question.

[3] [Reserved.]

[4] A lawyer may accept representation where the requisite level of competence can be
achieved by adequate preparation before handling the legal matter. This applies as well
to a lawyer who is appointed as counsel for an unrepresented person.

Thoroughness and Preparation

[5] Competent handling of a particular matter includes inquiry into and analysis of the
factual and legal elements of the problem, and use of methods and procedures meeting the
standards of competent practitioners. It also includes adequate preparation. The required
attention and preparation are determined in part by what is at stake; major litigation and
complex transactions ordinarily require more extensive treatment than matters of lesser
complexity and consequence. An agreement between the lawyer and the client may limit
the scope of the representation if the agreement complies with Rule 1.2(c).

Maintaining Competence
[6] To maintain the requisite knowledge and skill, a lawyer should keep abreast of
changes in the law and its practice, engage in continuing study and education, and

comply with all continuing legal education requirements to which the lawyer is subject.
See 22 N.Y.C.R.R. Part 1500.

I1l. CROSS-REFERENCES
I11.1 Former New York Code of Professional Responsibility:
DR 6-101, competence and neglect and DR 7-101(A), seeking the client’s objectives

Ethical Considerations 6-1, 6-3, 6-4, 1-1, 2-22, 4-2, 7-8
N.Y. Judiciary Law § 90(2) (2006)
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111.2 ABA Model Rules

ABA Model Rules of Professional Conduct, Rules 1.1 and 1.3

IV. PRACTICE POINTERS

1. The language in new Rule 1.1(c), requiring that lawyers not intentionally fail to
seek a client’s objectives or intentionally prejudice or damage the client during the
course of a representation should be compared with new Rule 1.3(b) which states
that a lawyer should not neglect a legal matter.

2. Determining what is “competent” legal representation in a matter requires an
inquiry into the facts and circumstances involved, including: the complexity of the
legal matter entrusted to the lawyer; the lawyer’s familiarity with the area of the
law; the speed with which the matter has to be concluded; and the financial resources
that the client is willing to invest in the representation.

3. A lawyer does not necessarily have to have specialized training or prior experience
to handle a matter if her or she can acquire the necessary competence through
research, study and preparing for the case. Dedicating oneself to acquiring the req-
uisite skill or knowledge will also satisfy the requirements of Rule 1.1.

4. If a lawyer knows he or she is incapable of handling a case, the lawyer must refer
the client to another lawyer in the firm or an attorney in another firm, or seek assist-
ance from another attorney to gain competence. When associating with or referring
cases to other counsel, lawyers must be sure to confirm their conduct to the other
provisions of the Rules relating to fee sharing and disclosure of clients’ secrets or
confidences.

5. Lawyers are prohibited from intentionally failing to learn a client’s objectives or
intentionally prejudicing or damaging the client during the period of representation,
except where permitted or required by the Rules.

V. ANALYSIS
V.1 Purpose of Rule 1.1

New Rule 1.1 adopts many of the concepts previously addressed in former DR 6-101
regarding competence and neglect. Subsection (c) directly reflects provisions contained in
former DR 7-101(A)(1) and (3). These provisions require proof of the practitioner’s
specific “intent” to establish a violation of the new Rules. Practitioners are advised to
contrast the language of Rule 1.1(c) with the no “intent” language in new Rule 1.3(b),
which merely states that a lawyer shall not neglect a legal matter entrusted to him or her.

Normally, if an attorney fails to provide competent legal representation, a client can
bring an action against the lawyer for malpractice or breach of a fiduciary duty. Courts
have been reluctant under the application of the former Code to create a distinct cause
of action for the breach of a disciplinary rule.
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V.2 Competent Representation

Subsection (a) is extremely straightforward in stating that a lawyer must provide
competent representation to his or her clients. This requires “the legal knowledge,
skill, thoroughness and preparation reasonably necessary for the representation.”
Determining what is adequate under the circumstances “requires a fact intensive
inquiry.” Among the considerations are: the complexity of the legal matter entrusted
to the lawyer; the lawyer’s familiarity with the area of the law; the speed with which
the matter has to be concluded; and the financial resources that the client is willing to
invest in the representation. For example, an insured’s defense counsel may adhere to
the insurer’s instructions to consult a research/brief bank for relevant legal authority
before conducting any independent research. The lawyer may not limit his research to
the brief bank, however, if doing so would result in inadequate representation of the
client.?

Yet, a lawyer does not necessarily have to have special training or prior experience
to handle a matter. General legal skills, such as the ability to analyze legal precedents,
or evaluate the types of issues that may arise, are also important in determining
competence.’ In areas involving novel issues of law, a lawyer may competently
represent a client by engaging in necessary research and study. Further, a lawyer may
acquire the necessary competence by adequately preparing for a case.*

To maintain competence, lawyers should continually keep abreast of the latest
changes in the law and case developments. Attending relevant Continuing Legal
Education classes is another way to keep current and gain new skills.’

V.3 Referral or Association with Other Lawyers

Rule 1.1(b) dictates that an attorney should not handle a matter knowing that he or she
is incapable of handling it effectively. For example, a corporate lawyer who is not
competent in estate planning should refer a client with such an issue to another lawyer
in the firm or an attorney in another firm with the requisite skill set, or ask a lawyer
with the appropriate competency for assistance. In the latter instance, however, the
lawyer making the request must proceed with caution, as other provisions in Rules
come into play regarding the disclosure of a client’s secrets or confidences without the
client’s prior consent.

Furthermore, in associating with another lawyer in an outside firm for the purposes
of becoming competent in a matter, a lawyer must also conform his or her conduct to

N.Y.S. Bar Op. 721 (1999).

NYSBA Comments to Rule 1.1, [3].

Id. at Comment [4].

See Mandatory Continuing Legal Education Programs for Attorneys in the State of New York,
22 NYCRR Part 1500 (Booklet III at 114); New York State CLE Board Regulations and
Guidelines for the Mandatory Continuing Legal Education/Program for Attorneys in the State
of New York (Booklet III at 128).

L L
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other provisions of the Rules relating to fee sharing. For example, Rule 1.5 prohibits
sharing a fee with a lawyer who is not in the same firm without client consent after full
disclosure of the fact of the fee arrangement.

V.4 Gaining Competence in the Subject Matter of the Client’s Case

Referring the client to a lawyer in a different firm or associating with a lawyer in
another firm are not, however, the only two options open to a lawyer whose client
proposes to engage the lawyer in a matter which he or she is not presently competent
to handle. The lawyer may also dedicate himself or herself to acquiring the requisite
knowledge and/or skill.

There are certainly occasions when a long-standing client will bring a matter in an
area of the law that is unfamiliar to the lawyer, for which the client is requesting
representation. In assessing his or her competence to accept the engagement, it may be
perfectly reasonable for the lawyer to conclude that with adequate preparation and
study he or she will be able to provide competent services. It does not appear that new
Rule 1.1, nor its predecessor, former DR 6-101, intended to prohibit representation in
such circumstances.

A lawyer may also have to avail himself or herself of other services to represent the
client adequately. For example, if a language barrier exists between the lawyer and the
client, the lawyer may have to hire an interpreter to be able to provide competent
representation.®

V.5 Ascertaining the Objectives of the Client

Subsection (c¢) approaches a lawyer’s duty toward the client from a negative perspective,
prohibiting the intentional failure to learn the client’s objectives through reasonable
means or intentionally prejudicing or damaging the client during the period of
representation, except where permitted or required by the Rules, e.g., where the
attorney knows that the client intends to perpetuate a fraud upon a tribunal.

V.6 Prejudicing or Damaging the Client During the Representation

Subsection (c) further provides that a lawyer should not “intentionally prejudice or
damage the client during the course of the representation, except as permitted or
required by these Rules.” Therefore, where a lawyer failed to timely respond or timely
request an extension of time to respond to a motion to dismiss, resulting in prejudice,
failed to file the proper forms, resulting in dismissal of the case, and failed to timely
submit papers or request an extension, he was found to have prejudiced his client.’

6 N.Y.C. Bar Op. 1995-6 (1995).
7 In re DeMeil, 2009 WL 4906592 (2d Cir. Dec. 21, 2009) (violation of former DR 6-101(A)).
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V1. ANNOTATIONS OF ETHICS OPINIONS
VI.1 Competent Representation

N.Y.C. Bar Op. 2004-01 (2004) (analyzing the ethical obligations of a lawyer
representing a class, including the obligations imposed by former DR 6-101).

N.Y.S. Bar Op. 762 (2003) (ethical duty of competence requires a law firm with
offices in New York and a foreign country to make certain that the lawyers licensed in
a foreign country who work in the New York office are competent to handle the matters
assigned to them. If they are not, the law firm must implement procedures enabling
them to consult with a lawyer who has competence.).

N.Y.S. Bar Op. 751 (2002) (attorney representing a government agency may not
undertake more matters than the attorney can competently handle, but the attorney
may accept his or her superior’s reasonable resolution of an arguable question of
professional duty).

N.Y.S. Bar Op. 746 (2001) (lawyer must still provide zealous and competent
representation when client is impaired due to physical or mental incapacitation. Only
when a client’s capacity is diminished to a severe capacity and there is no other method
available for protecting his interest may a lawyer seek appointment of a guardian.).

N.Y.S. Bar Op. 721 (1999) (not per se unethical for an insured’s defense counsel
to observe the insurer’s instructions to consult a research/brief bank for relevant
legal authority before doing any research. However, the defense counsel may not limit
his or her research to the research/brief bank, if inadequate representation would
result.).

N.Y.S. Bar Op. 713 (1999) (lawyer may comply with a client’s instruction to
forego title searches in connection with the transfer of real property provided that the
lawyer can provide competent representation with respect to other aspects of the
transaction and the lawyer fully informs the client of the consequences of the client’s
decision).®

N.Y.S. Bar Op. 709 (1998) (duty to provide competent representation established in
former Canon 6 obligates a lawyer to take care to assure that the information the lawyer
obtains from an Internet site is reliable, if the lawyer is going to rely on the information
in advising the client).

N.Y.C. Bar Op. 1995-12 (1995) (if a language barrier exists between a lawyer and
a client, former DR 6-101A.2 and former EC 6-3 may require the lawyer to hire an
interpreter. Without the assistance of an interpreter, the lawyer may be unable to
provide “adequate preparation.”).

N.Y.S. Bar Op. 664 (1994) (lawyer may operate a “900 telephone service” that
offers legal advice to callers in certain areas of the law provided that the lawyers who
respond to the telephone inquiries are competent to handle calls in all areas of the law
that are advertised by the service).

8 While opinion 713 does not specifically cite to former DR 6-101, its application to that
provision is quit clear from the text of the opinion.
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VL.2 Referral or Association with Other Lawyers

N.Y.S. Bar Op. 789 (2005) (a law firm may consult one of its lawyers on questions of
ethical obligations without creating a conflict of interest between the firm and the
client. The firm need not advise the client of this consultation, but may need to inform
the client of its conclusion reached depending on circumstances.).

N.Y.S. Bar Op. 745 (2001) (attorney who refers a matter to a more skilled or
experienced lawyer may receive a referral fee from the receiving lawyer provided that
any existing conflict, such as a conflict pursuant to former DR 5-101, can be cured by
the client’s consent and that the standard for obtaining that consent is satisfied).

N.Y.S. Bar Op. 741 (2001) (attorney may not participate in a business network that
requires members to refer clients to and accept referrals from other network members
since, inter alia, the lawyer’s acceptance of a referred matter might require the lawyer
to handle a matter that the lawyer is not competent to handle).

NYCLA Bar Op. 728 (1999) (if the only partner competent to handle a certain
category of legal matters withdraws from a law firm, the firm must (1) hire a lawyer
with the needed competence; (2) refer the client to a law firm with the needed
competence; or (3) withdraw from the representation. Each choice entails additional
ethical considerations.).

VL3 Ascertaining the Objectives of the Client

N.Y.C. Bar Op. 2004-01 (2004) (Ilawyer representing a class owes the class members the
same ethical duties under former DR 7-101 as the lawyer owes an individual client).

NYCLA Bar Op. 730 (2002) (former Code required lawyers to represent their clients
zealously and ascertain the client’s objectives).

N.Y.S. Bar Op. 721 (1999) (not per se unethical for an insured’s defense counsel to
observe the insurer’s instructions to consult a research/brief bank for relevant legal
authority before doing any research. However, the defense counsel may not limit his
or her research to the research/brief bank, if inadequate representation would result.).

N.Y.S. Bar Op. 713 (1999) (lawyer may comply with a client’s instruction to
forego title searches in connection with the transfer of real property provided that the
lawyer can provide competent representation with respect to other aspects of the transaction
and the lawyer fully informs the client of the consequences of the client’s decision).’

VII. ANNOTATIONS OF CASES
VIL.1 Purpose of Rule 1.1

In re The Law Firm of Wilens and Baker, 9 A.D.3d 213,777 N.Y.S.2d 116 (1st Dept. 2004)
(publicly disciplining a law firm and a lawyer for, inter alia, violating former DR 6-101).

9 1d.

ANNOTATIONS OF CASES 25




In re Reibman v. Senie, 302 A.D.2d 290, 756 N.Y.S.2d 164 (1st Dept. 2003) (noting
the correspondence between the duty of competence imposed by the former Lawyer’s
Code and the duty of competence imposed by tort law).

In re Kleeman v. Rheingold, 81 N.Y.2d 270, 598 N.Y.S.2d 149, 614 N.E.2d 712
(1993) (lawyer has a non-delegable duty to provide competent representation.
Accordingly, a lawyer will be liable for the negligence of an independent process
server whom the lawyer has retained to serve process in connection with the client’s
cause of action.).

VII.2 Competent Representation

In re John E. Star, 2010 WL 3239090, 2010 BL187945 (E.D.N.Y.2010) (counsel did
not earn the $2,000 in fees paid to him by Debtor in a Chapter 13 Bankruptcy case
where he violated Rule 1.1 regarding competence, Rule 1.3 regarding diligence and
Rule 1.1.3 regarding honesty and candor with a tribunal).

VIL.3 Prejudicing or damaging the client during representation

In re DeMeil, 2009 WL 4906592 (2d Cir. Dec. 21, 2009) (violation of former DR
6-101(A)).
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Rule 1.2: Scope of Representation and
Allocation of Authority Between Client
and Lawyer

I. TEXT OF RULE 1.2!

(a) Subject to the provisions herein, a lawyer shall abide by a client’s decisions
concerning the objectives of representation and, as required by Rule 1.4, shall consult
with the client as to the means by which they are to be pursued. A lawyer shall abide
by a client’s decision whether to settle a matter. In a criminal case, the lawyer shall
abide by the client’s decision, after consultation with the lawyer, as to a plea to be
entered, whether to waive jury trial and whether the client will testify.

(b) A lawyer’s representation of a client, including representation by appointment,
does not constitute an endorsement of the client’s political, economic, social or moral
views or activities.

(c) A lawyer may limit the scope of the representation if the limitation is reasonable
under the circumstances, the client gives informed consent and where necessary notice
is provided to the tribunal and/or opposing counsel.

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the
lawyer knows is illegal or fraudulent, except that the lawyer may discuss the legal
consequences of any proposed course of conduct with a client.

(e) A lawyer may exercise professional judgment to waive or fail to assert a right or
position of the client, or accede to reasonable requests of opposing counsel, when
doing so does not prejudice the rights of the client.

(f) A lawyer may refuse to aid or participate in conduct that the lawyer believes to be
unlawful, even though there is some support for an argument that the conduct is legal.

1 Rules Editor Andral Bratton, Appellate Division, First Judicial Department. The commentary
expresses the personal views of Mr. Bratton and does not in any way reflect the official position
of the Appellate Division. Mr. Bratton gratefully acknowledges the assistance of Daniel
Rosenblum and Ryan Gainor in the research and preparation of this chapter.
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(g) A lawyer does not violate this Rule by being punctual in fulfilling all professional
commitments, by avoiding offensive tactics, and by treating with courtesy and
consideration all persons involved in the legal process.

II. NYSBA COMMENTARY
Allocation of Authority Between Client and Lawyer

[1] Paragraph (a) confers upon the client the ultimate authority to determine the
purposes to be served by legal representation, within the limits imposed by law and the
lawyer’s professional obligations. The decisions specified in paragraph (a), such as
whether to settle a civil matter, must also be made by the client. See Rule 1.4(a)(1) for
the lawyer’s duty to communicate with the client about such decisions. The lawyer
shall consult with the client with respect to the means by which the client’s objectives
are to be pursued. See Rule 1.4(a)(2).

[2] Clients normally defer to the special knowledge and skill of their lawyer with
respect to the means to be used to accomplish their objectives, particularly with respect
to technical, legal and tactical matters. On the other hand, lawyers usually defer to their
clients regarding such questions as the expense to be incurred and concern for third
persons who might be adversely affected. On occasion, however, a lawyer and a client
may disagree about the means to be used to accomplish the client’s objectives. Because
of the varied nature of the matters about which a lawyer and client might disagree, and
because the actions in question may implicate the interests of a tribunal or other
persons, this Rule does not prescribe how such disagreements are to be resolved. Other
law, however, may be applicable and should be consulted by the lawyer. The lawyer
should also consult with the client and seek a mutually acceptable resolution of the
disagreement. If such efforts are unavailing and the lawyer has a fundamental
disagreement with the client, the lawyer may withdraw from the representation. See
Rule 1.16(c)(4). Likewise, the client may resolve the disagreement by discharging the
lawyer, in which case the lawyer must withdraw from the representation. See Rule
1.16(b)(3).

[3] At the outset of a representation, the client may authorize the lawyer to take
specificaction on the client’s behalf without further consultation. Absent a material
change in circumstances and subject to Rule 1.4, a lawyer may rely on such an advance
authorization. The client, however, may revoke such authority at any time.

[4] In a case in which the client appears to be suffering diminished capacity, the lawyer’s
duty to abide by the client’s decisions is to be guided by reference to Rule 1.14.

Independence from Client’s Views or Activities

[5] Legal representation should not be denied to any person who is unable to afford
legal services, or whose cause is controversial or the subject of popular disapproval.

28 RULE 1.2: SCOPE OF REPRESENTATION AND ALLOCATION OF AUTHORITY



By the same token, representing a client does not constitute approval of the client’s
views or activities.

Agreements Limiting Scope of Representation

[6] The scope of services to be provided by a lawyer may be limited by agreement with
the client or by the terms under which the lawyer’s services are made available to the
client. When a lawyer has been retained by an insurer to represent an insured, for
example, the representation may be limited to issues related to the insurance coverage.
A limited representation may be appropriate because the client has limited objectives
for the representation. In addition, the terms upon which representation is undertaken
may exclude specific means that might otherwise be used to accomplish the client’s
objectives. Such limitations may exclude actions that the client thinks are too costly or
that the lawyer regards as repugnant or imprudent.

[6A] In obtaining consent from the client, the lawyer must adequately disclose the
limitations on the scope of the engagement and the matters that will be excluded. In
addition, the lawyer must disclose the reasonably foreseeable consequences of the
limitation. In making such disclosure, the lawyer should explain that if the lawyer or
the client determines during the representation that additional services outside the
limited scope specified in the engagement are necessary or advisable to represent the
client adequately, then the client may need to retain separate counsel, which could
result in delay, additional expense, and complications.

[7] Although this Rule affords the lawyer and client substantial latitude to limit the
representation, the limitation must be reasonable under the circumstances. If, for
example, a client’s objective is limited to securing general information about the law
the client needs in order to handle a common and typically uncomplicated legal
problem, the lawyer and client may agree that the lawyer’s services will be limited to
a brief telephone consultation. Such a limitation, however, would not be reasonable if
the time allotted were not sufficient to yield advice upon which the client could rely.
Although an agreement for a limited representation does not exempt a lawyer from the
duty to provide competent representation, the limitation is a factor to be considered
when determining the legal knowledge, skill, thoroughness and preparation reasonably
necessary for the representation. See Rule 1.1.

[8] All agreements concerning a lawyer’s representation of a client must accord with
the Rules of Professional Conduct and other laws. See Rules 1.1, 1.8, and 5.6.

lllegal and Fraudulent Transactions
[9] Paragraph (d) prohibits a lawyer from counseling or assisting a client in conduct
that the lawyer knows is illegal or fraudulent. This prohibition, however, does not

preclude the lawyer from giving an honest opinion about the consequences that appear
likely to result from a client’s conduct. Nor does the fact that a client uses advice in
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a course of action that is illegal or fraudulent of itself make a lawyer a party to the
course of action. There is a critical distinction between presenting an analysis of legal
aspects of questionable conduct and recommending the means by which a crime or
fraud might be committed with impunity.

[10] When the client’s course of action has already begun and is continuing, the
lawyer’s responsibility is especially delicate. The lawyer is required to avoid assisting
the client, for example, by drafting or delivering documents that the lawyer knows are
fraudulent or by suggesting how the wrongdoing might be concealed. When the
representation will result in violation of the Rules of Professional Conduct or other
law, the lawyer must advise the client of any relevant limitation on the lawyer’s conduct
and remonstrate with the client. See Rules 1.4(a)(5) and 1.16(b)(1). Persuading a client
to take necessary preventive or corrective action that will bring the client’s conduct
within the bounds of the law is a challenging but appropriate endeavor. If the client
fails to take necessary corrective action and the lawyer’s continued representation
would assist client conduct that is illegal or fraudulent, the lawyer is required to
withdraw. See Rule 1.16(b)(1). In some circumstances, withdrawal alone might be
insufficient. In those cases the lawyer may be required to give notice of the fact of
withdrawal and to disaffirm any opinion, document, affirmation or the like. See Rule
1.6(b)(3); Rule 4.1, Comment [3].

[11] Where the client is a fiduciary, the lawyer may be charged with special obligations
in dealings with a beneficiary.

[12] Paragraph (d) prohibits a lawyer from assisting a client’s illegal or fraudulent
activity against a third person, whether or not the defrauded party is a party to the
transaction. Paragraph (d) does not preclude undertaking a criminal defense incident to
a general retainer for legal services to a lawful enterprise, but does preclude such a
retainer for an enterprise known to be engaged in illegal or fraudulent activity.

[13] If a lawyer comes to know or reasonably should know that a client expects
assistance not permitted by the Rules of Professional Conduct or other law, or if the
lawyer intends to act contrary to the client’s instructions, the lawyer must consult with
the client regarding the limitations on the lawyer’s conduct. See Rule 1.4(a)(5).

I1l. CROSS-REFERENCES
I11.1 Former New York State Code of Professional Responsibility

Similar to DR 7-101 and DR 7-102. Also includes provisions formerly found in EC 7-7
and EC 2-36.

111.2 ABA Model Rules

ABA Model Rule 1.2
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IV. PRACTICE POINTERS

1. Lawyers must abide by their clients’ wishes regarding the objectives of the represen-
tation and clearly communicate with them about how the objectives will be met.

2. If a dispute arises concerning how to achieve those objectives which cannot be
amicably resolved, the lawyer may withdraw from the representation or the client
can discharge the lawyer.

3. Representation of a client in no way implies that the lawyer necessarily endorses
the client’s views or activities.

4. The scope of a lawyer’s representation may be limited if reasonable and the client
gives consent after being advised about the nature of the engagement and the fore-
seeable consequences of the limitations.

5. Lawyers may not assist or counsel clients engaged in illegal or fraudulent conduct.
Attorneys may, however, professionally discuss the perceived legal consequences
of a particular course of conduct.

6. A lawyer should counsel a client to “cease and desist” from engaging in illegal or
fraudulent conduct. If the client refuses to follow the lawyer’s advice regarding
such conduct, the lawyer should withdraw from the case and may even have to
disaffirm any opinions or advice given to the client regarding the matter.

7. A lawyer may exercise his or her professional judgment to waive or not assert a
client’s right or position, accept reasonable requests by the opposing side, and act
civilly and courteously when dealing with opposing counsel without violating any
duties to the client under Rule 1.2.

V. ANALYSIS
V.1 Purpose of Rule 1.2

New Rule 1.2 is similar to former DR 7-101 and former DR 7-102, while also including
provisions formerly found in EC 7-7 and EC 2-36. For the most part, the new Rule
takes a positive approach to a lawyer’s duties and the allocation of authority between
the client and the lawyer, spelling out what a lawyer should do with respect to his or
her representation of the client. While zealous representation has been seen as a
lawyer’s duty, the Rule also attempts to limit an attorney’s conduct to protect the
integrity of the litigation process and promote civility. Nowhere in the Rules is the
term “zealous representation” mentioned and Rule 1.2, provides that a lawyer may
accede to “reasonable requests of opposing counsel,” avoid offensive tactics and treat
“with courtesy and consideration all persons involved in the legal process,” as long at
the client’s rights are not prejudiced.

V.2 Allocation of Authority

Rule 1.2(a) affirmatively provides that lawyers must abide by their clients’ wishes
regarding the objectives of the representation and clearly communicate with them
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about how those objectives will be achieved. While the lawyer has the expertise to
determine the strategy for and direction for a case, and clients normally defer to their
“specialized knowledge and skill,”? lawyers need to be particularly mindful of the
client’s views on the costs which may be incurred and the effect of a legal strategy on
third persons.

The NYSBA Comments to Rule 1.2 note that the Rule does not prescribe how
disagreements over achieving the client’s objectives should be resolved. But, if a
mutually agreeable position cannot be reached, the lawyer may withdraw from the
representation, or the client can discharge the lawyer. The Rule does specifically state
that after consultation with the client in criminal cases, the lawyer must abide by the
client’s decision “as to a plea to be entered, whether to waive jury trial and whether the
client will testify.”

V.3 Endorsement of Client’s Views or Activities

One of the hallmarks of the United States’ legal system is that legal representation
should not be dependent upon a person’s ability to pay or the popularity of the person’s
actions or beliefs. Subsection (b) makes it clear, however, that a lawyer’s representation
of a client does not mean that the attorney necessarily endorses the client’s views or
activities.

V.4 Scope of Representation

Under subsection (¢), the scope of alawyer’s representation may be limited if reasonable
and the client gives informed consent. The lawyer must clearly articulate the limitations
on his or her engagement and the foreseeable consequences of the limitation. While
clients and lawyers may reach their own agreements concerning the parameters of the
representation, the scope of representation must be reasonable under the circumstances.
For example, a pro bono lawyer could limit the scope of his representation to providing
advice and drafting assistance prior to a bankruptcy filing as long as the lawyer made
the client aware of the risks that could result from such a relationship, and the client
gave consent.’ Or, in a criminal proceeding, a lawyer could limit representation to
the grand jury phase where the client agreed and the limitation did not violate any
court rule.*

It has recently been decided that an attorney, with the informed consent of his or her
client, may play a limited role and prepare pleadings and other submissions for a pro
se litigant without disclosing the lawyer’s involvement to the tribunal or adverse
counsel. Disclosure need only be made “where necessary,” such as when mandated by
a procedural rule, court rule, judge’s rule or order or any other situation where failure

2 See NYSBA Comments to Rule 1.2, [2].
3 N.Y.C. Bar Op. 2005-01 (2005).
4 N.Y.S. Bar Op. 604 (1989).
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todisclosetheattorney’sassistance in “ghostwriting” would constitute misrepresentation
or otherwise violate a law or the attorney’s ethical obligation. Even where disclosure
is necessary, the attorney does not need to reveal his or her identity. Instead it should
be sufficient to indicate on the ghostwritten document that it was “prepared with the
assistance of counsel admitted in New York.>

On the other hand, a law firm that sought to transform its representation into an
arm’s length commercial affiliation through language inserted into a retainer agreement
was held to violate the firm’s duty of undivided loyalty to its client when it then sought
to represent an adverse party involved in the transaction.®

V.5 Assisting in Illegal or Fraudulent Conduct

While subsection (d) prohibits lawyers from counseling clients to engage in illegal or
fraudulent conduct, the Rule still allows lawyers to professionally discuss the perceived
legal consequences of a particular course of conduct with the client. See N.Y.S. Bar
Op. 515 (1979) (lawyer may counsel client about legality of recording conversations
between client and third party to whom no notice is given about the recording).The
lawyer may be thrust into a particularly sticky situation when a client has already
engaged in a prohibited course of conduct, as the lawyer is strictly forbidden from
assisting illegal or fraudulent behavior. For example, a lawyer faced with a request
from a fugitive client to sell his assets, pay his creditors, and send the proceeds to the
client, must have reasonable support for a claim that the purpose of the request is legal
before carrying it out.” Counseling the client to “cease and desist” from the proscribed
activities is the appropriate way to handle the situation. Yet it may prove extremely
challenging to get the client to acquiesce. If the client refuses to follow the lawyer’s
advice, the lawyer may have no choice but to withdraw from the case, and may even
have to disaffirm any opinions or advise given to the client regarding the matter.®

A more black and white situation existed where a lawyer was found to knowingly
assist in the perpetuation of a real estate fraud, as she represented both the buyer and
seller in the real estate transaction and falsified loan documents.’

V.6 Exercise of Professional Judgment
Rule 1.2(e) provides that a lawyer may exercise his or her professional judgment to

waive or not assert a client’s right or position. The lawyer may also accept reasonable
requests by the opposing side, as long as the client’s rights are not prejudiced.

5 NYCLA Bar Op. 742(2010).

6 Ulico Cas. Co. v. Wilson Elser Moskowitz Edelman & Dicker, 56 A.D.3d 1, 856 N.Y.S.2d 14
(1st Dept. 2008).

7 N.Y.C. Bar Op. 1999-02 (1999).

8 See NYSBA Commentary to Rule 1.2, [10].

9 In re Marshall, 58 A.D.3d 1066, 871 N.Y.S.2d 764 (3d Dept. 2009).
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Subsection (g) clarifies that a lawyer who engages in civility during the course of
the representation, by timely fulfilling all professional commitments, avoiding
offensive tactics and treating others with courtesy and consideration, does not violate
the requirements of Rule 1.2 or adversely affect the client’s case.

VI. ANNOTATIONS OF ETHICS OPINIONS
VL1 Allocation of Authority

NYCLA Bar Op. 683 (1990) (lawyer may not require contingent fee client to get prior
approval from lawyer before accepting settlement offer).

VI.2 Scope of Representation

NYCLA Bar Op. 742(2010) (under the new Rules, it is allowable for an attorney, with
the informed consent of the client, to play a limited role and prepare pleadings and
other submissions for a pro se litigant, without disclosing the lawyer’s participation to
the tribunal or opposing counsel. Disclosure of how the pleading or other submission
was prepared need only be made “where necessary,” such as when mandated by a
procedural rule, court rule, judge’s rule judge’s order or any other situation where
failure to disclose the attorney’s assistance in “ghostwriting” would be considered a
misrepresentation or otherwise violate a law or the attorney’s ethical obligation. Unless
required otherwise, in cases where disclosure is necessary, generally the lawyer need
not reveal his or her identity and may indicate on the document that it was “Prepared
with the assistance of counsel admitted in New York.).

N.Y.S. Bar Op. 798 (2006) (part-time legislator and lawyer is disqualified from
representing defendants in cases involving the police department and district attorney’s
office over whom he has budgetary control. Limiting the scope of representation to the
plea bargain stage does not eliminate these concerns.).

N.Y.C. Bar Op. 2005-01 (2005) (pro bono lawyer may limit scope of representation
to providing advice and drafting assistance prior to a bankruptcy filing as long as
ensures that the client is aware of and consents to any risks that may result from such
a relationship).

N.Y.C. Bar Op. 2004-02 (2004) (lawyer representing multiple parties can and should
consider structuring those relationship to minimize potential conflicts. This structuring
can take the form of limiting representation, providing for co-counsel and obtaining
waivers of conflict.).

N.Y.S. Bar Op. 719 (1999) (lawyer may not limit scope of representation through a
retainer agreement that allows firm to withdraw from representation in a manner
deemed impermissible by former DR-2-110).

N.Y.S. Bar Op. 705 (1998) (lawyer may accept case from non-attorney tax reduction
company to represent property owner. The client in this instance, however, is the
property owner not the tax reduction company.).
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NYCLA Bar Op. 683 (1990) (lawyer may not provide in retainer agreement for
client payment of sanctions imposed for bringing a frivolous claim).

N.Y.S. Bar Op. 604 (1989) (lawyer may limit representation of client to grand jury
phase of criminal proceeding where client agrees to this limitation and such a limitation
does not violate any court rule).

VL3 Assisting in lllegal or Fraudulent Conduct

N.Y.S. Bar Op. 769 (2003) (lawyer representing client on contingent fee basis may
represent that client, for an additional fee, in making an agreement with a company
that provides advance payments to plaintiffs. Such an arrangement must be legal under
the laws of the state, and the lawyer may not have a stake in the company advancing
the money.).

N.Y.S. Bar Op. 817 (2007) (a real estate transaction that includes a “grossed up”
sales price with a “seller’s concession” to obtain a larger mortgage after parties have
already agreed to a price is unethical since it is deceitful, unless there is no
unlawful conduct and there is full disclosure of the transaction in the transactions
documents).

N.Y.C. Bar Op. 2002-1 (2002) (lawyer cannot disclose client’s criminal offense
as a “continuing crime” when all of the elements of the crime have been satisfied
and the client has already approached the lawyer about representing him against
charges. A lawyer may not disclose mere suspicion about future criminal conduct,
but instead must have a reasonable belief that the client intends to commit a crime.
Where client readily admitted to having stolen car, but stated he would have a retainer
in cash within a few days and lawyer knew of no legitimate form of income for client,
this was not enough to form a reasonable belief that another crime would be
committed.).

N.Y.C. Bar Op. 1999-02 (1999) (lawyer faced with request from client who is a
fugitive from justice to sell assets, pay creditors, and send proceeds to client must have
some reasonable support for an argument that the purpose of that request is legal before
carrying it out).

VL4 Exercising Professional Judgment

NYCLA Bar Op. 736 (2006) (lawyer may not include in retainer agreement unilateral
ability to change a fee arrangement with a client from contingency to hourly if the
client rejects a settlement offer deemed reasonable by the lawyer).

NYCLA Bar Op. 699 (1994) (retainer agreement may not include requirement that
lawyer approve of settlement).

NYCLA Bar Op. 658 (1983) (appointed lawyer may ask for withdrawal from case
when client does not show up to court hearing in a parental rights case. Granting of
such withdrawal request, however, is to be determined by the court. If such a request
is not granted, a lawyer may exercise his professional judgment to waive the right or

ANNOTATIONS OF ETHICS OPINIONS 35




position of his client. In doing so, however, a lawyer should be guided by his
responsibility to act in a manner consistent with the best interest of his client. Other
considerations include the intelligence, experience or age of the client and the nature
of the proceeding.).

VII. ANNOTATIONS OF CASES
VII.1 Allocation of Authority

U.S. v. Midyett, 2010 WL 447384, 7 (E.D.N.Y. 2010) (criminal defendant alleged that
he was exposed to a longer sentence due to his defense counsel’s failure to advise him
of the consequences of rejecting the plea offer. The court held that “the ultimate
decision whether to plead guilty must be made by the defendant.”).

VII.2 Scope of Representation

In re Ulico Cas. Co. v. Wilson, Elser Moskowitz, Edelman & Dicker, 56 A.D.3d 1,
N.Y.S.2d 14 (1st Dept. 2008) (law firm seeking to limit its representation role into an
arm’s length commercial affiliation through contract language in a retainer violates its
duty of undivided loyalty when it then represents an adverse party).

In re Mayes v. UVI Holdings Inc., 280 A.D.2d 153, 723 N.Y.S.2d 151 (Ist Dept.
2001) (law firm may not delegate responsibility for supervising litigation).

VIL.3 Assisting in Illegal or Fraudulent Conduct

Art Capital Group, LLC v. Neuhaus, 70 A.D.3d 605, 606 (1st Dept. 2010) (plaintiffs
sued former employees who established competing financial and consulting services
for defrauding and engaging in unfair competition with plaintiffs. In a separate action,
Plaintiffs also alleged that the attorney whom the former employees retained had
assisted former employees in facilitating the fraudulent conduct because Defendant
gave “indispensable legal advice and counsel, documented and negotiated loan
transactions between their competing entities and plaintiffs’ current and prospective
clients, and provided legal services to secure office space for [the former employees].”
The Court found that Plaintiffs failed to establish the causes of action because “all of
the aforementioned acts fall completely within the scope of defendant’s duties as an
attorney.”).

In re Marshall, 58 A.D.3d 1066, 871 N.Y.S.2d 764 (3d Dept. 2009) (lawyer may
not knowingly participate in real estate fraud where she represents both the buyer and
seller, falsifies loan documents, and falsifies disability insurance documents).

In re Berg, 54 A.D.3d 66, 862 N.Y.S.2d 225 (1st Dept. 2008) (lawyer may not
represent both a company and its president in bankruptcy filings and advise the
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company president to transfer ownership of real property to his wife for a nominal fee
and not report the transfer in the bankruptcy provision. Lawyer also deemed to have
acted improperly where he made false statements in a matrimonial action, falsely
notarized a signature, and represented both the buyer and seller in a real estate
transaction.).

In re Fagan, 58 A.D.3d 260, 869 N.Y.S.2d 417 (1st Dept. 2008) (disbarment is
appropriate for lawyer who brings an action on behalf of an entity he knows does not
exist, and seeking relief he knows has already been granted).

In re Andrades, 4 N.Y.3d 355, 828 N.E.2d 599, 795 N.Y.S.2d 497 (2005) (lawyer
acted properly when faced with a client who demanded the chance to take the witness
stand and make perjured statements during an evidentiary hearing. The lawyer first
informed the judge that he had an ethical conflict. When he was not removed from the
case, he informed the court as the defendant took the stand that he was merely going to
ask basic questions to allow his client to begin telling his story and then simply asked
clarifying questions. The lawyer then made no closing argument on the matter and did
not use the perjured statement in any argument. Court of Appeals ruled the lawyer
acted ethically and still provided valid defense to client.).

In re Janoff, 242 A.D.2d 27, 672 N.Y.S.2d 89 (1st Dept. 1998) (lawyer engages in
conduct that consists of fraud and deceit when he knowingly submits false and
misleading bills of particulars, fails to correct false deposition testimony, and acquiesces
in the filing of false medical records).

In re Bigman, 217 A.D.2d 322, 636 N.Y.S.2d 799 (2d Dept. 1995) (lawyers engaged
in various types of fraud involving real estate transactions and falsifying loan
applications. After reviewing the disciplinary backgrounds of the attorneys, court
determined disbarment was appropriate response.).

In re Latona, 197 A.D.2d 108, 611 N.Y.S.2d 77 (4th Dept. 1994) (lawyer
who accepted a $50,000 loan from a client, and upon being unable to repay it,
backdated an invoice to provide the client with a tax benefit was guilty of
misconduct).

In re Provda, 195 A.D.2d 17, 606 N.Y.S.2d 608 (1st Dept. 1994) (lawyer who
falsified certificates of incorporation to provide individuals with a tax shelter was
guilty of misconduct).

In re Friedman, 196 A.D.2d 280, 609 N.Y.S.2d 578 (Ist Dept. 1994) (despite
acquittal on criminal charges, lawyer may still be held disciplinarily responsible
for his role in a scheme to bribe witnesses. Furthermore, allowing witnesses to
make false statements represent a second level on which disciplinary action was
warranted.).

In re Strier, 190 A.D.2d 140, 598 N.Y.S.2d 200 (1st Dept. 1993) (lawyer acquitted
of bribery and attempted official misconduct may still face disciplinary action for
trying to exert influence on the son of the chairman of the liquor authority to curry
favor).

In re Polur, 173 A.D.2d 82, 579 N.Y.S.2d 3 (1st Dept. 1992) (lawyer who violated
court disqualification order due to conflict of interest and was found in contempt as a
result is subject to disciplinary sanctions and suspension).
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Rule 1.3: Diligence

1. TEXT OF RULE 1.3'

(a) A lawyer shall act with reasonable diligence and promptness in representing a
client.

(b) A lawyer shall not neglect a legal matter entrusted to the lawyer.

(c) A lawyer shall not intentionally fail to carry out a contract of employment entered
into with a client for professional services, but the lawyer may withdraw as permitted
under these Rules.

I1. NYSBA COMMENTARY

[1] A lawyer should pursue a matter on behalf of a client despite opposition, obstruction,
or personal inconvenience to the lawyer, and take whatever lawful and ethical measures
are required to vindicate a client’s cause or endeavor. A lawyer must also act with
commitment and dedication to the interests of the client and in advocacy upon the
client’s behalf. A lawyer is not bound, however, to press for every advantage that
might be realized for a client. For example, a lawyer may have authority to exercise
professional discretion in determining the means by which a matter should be pursued.
See Rule 1.2. Notwithstanding the foregoing, the lawyer should not use offensive
tactics or fail to treat all persons involved in the legal process with courtesy and
respect.

[2] A lawyer’s work load must be controlled so that each matter can be handled
diligently and promptly. Lawyers are encouraged to adopt and follow effective office

1 Rules Editor Andral Bratton, Appellate Division, First Judicial Department. The commentary
expresses the personal views of Mr. Bratton and does not in any way reflect the official position
of the Appellate Division. Mr. Bratton gratefully acknowledges the assistance of Daniel
Rosenblum and Ryan Gainor in the research and preparation of this chapter.
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procedures and systems; neglect may occur when such arrangements are not in place
or are ineffective.

[3] Perhaps no professional shortcoming is more widely resented than procrastination.
A client’s interests often can be adversely affected by the passage of time or the
change of conditions; in extreme instances, as when a lawyer overlooks a statute of
limitations, the client’s legal position may be destroyed. Even when the client’s
interests are not affected in substance, unreasonable delay can cause a client needless
anxiety and undermine confidence in the lawyer’s trustworthiness. A lawyer’s duty
to act with reasonable promptness, however, does not preclude the lawyer from
agreeing to a reasonable request for a postponement that will not prejudice the lawyer’s
client.

[4] Unless the relationship is terminated, as provided in Rule 1.16, a lawyer should
carry through to conclusion all matters undertaken for a client. If a lawyer’s employment
is limited to a specific matter, the relationship terminates when the matter has been
resolved. If a lawyer has served a client over a substantial period in a variety of matters,
the client sometimes may assume that the lawyer will continue to serve on a continuing
basis unless the lawyer gives notice of withdrawal. Doubt about whether a client-
lawyer relationship still exists should be clarified by the lawyer, preferably in writing,
so that the client will not mistakenly suppose the lawyer is looking after the client’s
affairs when the lawyer has ceased to do so. If a lawyer has handled a judicial or
administrative proceeding that produced a result adverse to the client and the lawyer
and the client have not agreed that the lawyer will handle the matter on appeal, Rule
1.16(e) may require the lawyer to consult with the client about the possibility of appeal
before relinquishing responsibility for the matter. Whether the lawyer is obligated to
prosecute the appeal for the client depends on the scope of the representation the
lawyer has agreed to provide to the client. See Rule 1.2.

[5] To avoid possible prejudice to client interests, a sole practitioner is well advised to
prepare a plan that designates another competent lawyer to review client files, notify
each client of the lawyer’s death or disability, and determine whether there is a need
for immediate protective action.

I1l. CROSS-REFERENCES
I11.1 Former New York State Code of Professional Responsibility

DRs 6-101 and 7-101
Ethical Considerations 2-30, 7-4, 7-8 to 7-10, 7-37 to 7-38 & 8.5

111.2 ABA Model Rules

ABA Model Rules of Professional Conduct, Rule 1.1 and 1.3

40 RULE 1.3: DILIGENCE



IV. PRACTICE POINTERS

1. Attorneys must handle the matters of their clients with reasonable diligence and
promptness.

2. Since neglect is frequently cited as a major cause of lawyer discipline, lawyers are
encouraged to attend programs focusing on developing law firm management
skills.

3. Lawyers need to control their case loads so that the clients’ cases they agree to
handle can be dealt with expeditiously.

4. While procrastination should be avoided, as it is a leading cause of client dissatis-
faction, asking for or agreeing to a reasonable request for the postponement of a
case is not prohibited by the Rule.

5. A lawyer cannot intentionally fail to carry out a contract of employment. Lawyers
may, however withdraw from case as permitted under the Rules.

6. Lawyers should notify clients, preferably in writing, when the client-lawyer
relationship has terminated so as to avoid any confusion on the part of the client.

7. Sole practitioners are encouraged to develop a contingency plan in the case of
the lawyer’s death, disability, or other inability to deal with client matters
competently.

V. ANALYSIS
V.1 Purpose of Rule 1.3

The text of Rule 1.3(a) is new and represents a shift from the old language contained
in former Canon 7, namely, “A lawyer shall represent a client zealously within the
bounds of the law”. Nowhere in the new rules are the terms “zealous” or “zealously”
used, perhaps to deter practitioners who, in attempting to be zealous advocates, forget
the term “within the bounds of law” or, more implicitly, within the bounds of ethical
advocacy. The requirement now is “reasonable diligence and promptness”.

The text of the new Rule 1.3 (b) is directly descended from the corresponding
provision of the ABA Model Code of Professional Responsibility that was designated
DR 6-101. That provision has remained virtually unchanged since its original adoption
in 1970.

V.2 Neglect

Subsection (b) forbids a lawyer from “neglect[ing] a legal matter entrusted to the
lawyer.” Unfortunately, neglect is frequently cited by the courts and commentators as
a major cause of lawyer discipline. While the new Rules do not specifically define
“neglect,” former EC 6-4 did so indirectly, stating “the lawyer’s obligation to the client
requires adequate preparation for an appropriate attention to the legal work, as well as
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promptly responding to inquiries from the client.” It has been held that failure to
respond to requests for progress reports, failure to do work on estate matters over a
period of nine months, and failure to keep several appointments with a client all
constitute neglecting a legal matter.” So too does failing to communicate with clients,’?
engaging in conduct involving dishonesty, fraud, deceit and misrepresentation.*

While lawyers may be good at preparing for and handling legal matters, managing
the business of their law practice is sometimes a challenge. Thus, when satisfying his
or her Continuing Legal Education (CLE) requirements,’ a lawyer should carefully
consider attending courses that focus on law firm management. Neglect of a client’s
matter is not generally the result of a deliberate decision by a lawyer or law firm.
Typically, a matter becomes neglected either because a lawyer lost track of the
engagement in the press of other work or personal problems or because the engagement
itself was troublesome (e.g., an unsympathetic, disgruntled, or unrealistic client, a
client who no longer has the money to pay the lawyer’s fees, but who refuses to let
the lawyer withdraw, a contentious or harassing opposing counsel, an overbearing
judge, etc.). CLE courses on law firm management often offer useful solutions to these
sorts of problems.

Lawyers should also work to control their case loads so that the clients’ cases they
agree to handle can be dealt with expeditiously. Thus when a sole practitioner took on
too much work, this fact did not mitigate the lawyer’s neglect which included failure
to make settlement payouts to clients, settling claims without the client’s knowledge
and falsifying documents.® Sole practitioners are encouraged to develop a contingency
plan with another lawyer in the event of the sole practitioner’s death or disability, who
would notify clients of the attorney’s status, and would handle any matters that need
immediate attention.’

The NYSBA Comments to the Rules® also note that procrastination could be the
most “resented” shortcoming of a lawyer, even when no harm has come to the client.
This does not mean that a lawyer cannot ask for or agree to a reasonable request for
a postponement.

2 In re Kaplan, 48 A.D.3d 1, 850 N.Y.S.2d 19 (1st Dept. 2008).

3 In the matter of Saghir, 2009 WL 1953017 (S.D.N.Y 2009.) (attorney’s attempt to justify her
unavailability and failure to act on behalf of her client after accepting a fee from the client’s
family to represent him in a criminal matter did not excuse her conduct. Thus the court found
her conduct was a complete neglect of her client’s matter in violation of former DR
7-101(A).).

4 In re Robertson, 40 A.D.3d 69, 832 N.Y.S.2d 175 (1st Dept. 2007) (gross neglect found).

5 See Mandatory Continuing Legal Education Programs for Attorneys in the State of New York,
22 NYCRR Part 1500 (Booklet III at 114); New York State CLE Board Regulations and
Guidelines for the Mandatory Continuing Legal Education/Program for Attorneys in the State
of New York (Booklet III at 128).

6 In re Boter, 46 A.D.3d 1, 842 N.Y.S.2d 411 (1st Dept. 2007).

7 See NYSBA Comment to Rule 1.3, [5].

8 Id. at [3].
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V.3 Intent

Subsection (c) prohibiting a lawyer from “intentionally” failing to carry out his or
her terms of engagement, is taken directly from former DR 7-102 (a) (2). Unlike
subsection (b), specific intent is required for a finding that the practitioner has violated
this subsection.

Lawyers should notify their clients, preferably in writing, when the lawyer’s
engagement has terminated. This will eliminate any doubt on the part of the client as
to whether the attorney is still looking after his or her affairs.’

VI. ANNOTATIONS OF ETHICS OPINIONS
VI.1 Neglect

N.Y.S. Bar Op. 751 (2002) (attorney representing a government agency may not
undertake more matters than the attorney can competently handle, but the attorney
may accept his or her superior’s reasonable resolution of an arguable question of
professional duty).

N.Y.C. Bar Op. 1995-6 (1995) (depending upon the circumstances of the
representation, the lawyer’s failure to deposit the proceeds of a settlement in an interest-
bearing account, even if the amount in question is quite small, may constitute
neglect).

VII. ANNOTATIONS OF CASES
VII.1 Neglect

In re John E. Star, 2010 WL 3239090, 2010 BL187945 (E.D.N.Y. 2010) (counsel did
not earn the $2,000 in fees paid to him by Debtor in a Chapter 13 Bankruptcy case
where he violated Rule 1.1 regarding competence, Rule 1.3 regarding diligence and
Rule 1.1.3 regarding honesty and candor with a tribunal).

In re Estate of Rowland, 901 N.Y.S.2d 509 (2010) (disbarred former counsel
forfeited his right to compensation for legal services rendered in wrongful death action,
even though the former client received a $50,000 settlement and her new law firm had
agreed to pay one-third of any legal fee it received to former counsel when it was
substituted as counsel. Former counsel had neglected the case for well in excess of a
decade, and had filed frivolous applications and false papers during period he
represented the client.).

In re Green, 72 A.D.3d 142, 143, 893 N.Y.S.2d 773 (4th Dept. 2010) (lawyer
violated Rule 1.3(b), neglecting a legal matter entrusted to him; Rule 1.4(a)(4), failing
to comply promptly with a client’s reasonable requests for information; and

9 Id.at[4].
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Rule 8.4(h), engaging in any other conduct that adversely reflects on his fitness as
a lawyer).

US v. Morales, 2010 WL 2400120 (2010) (two attorneys representing a client
indicted and subsequently convicted on four narcotics- related charges failed to appear
on his behalf numerous times, failed to obey court orders to file notices of appearance
and to file status reports, failed to submit timely motions, delayed the required
presentencing interview by misleading the Probation Department as to who was
representing the client, all of which resulted in a delay between conviction and
sentencing of more than one year. The Court found that both attorneys violated Rule
1.3 in that neither attorney’s representation of the client was diligent; that one attorney
violated Rule 1.16 by unilaterally terminating his representation of the client; and that
the other attorney violated Rule 7.5 in using the other’s letterhead after his separation
from the firm in a manner that caused confusion to the Court and both violated the
Rules by repeatedly ignoring the Court’s orders.).

In the Matter of Saghir, 2009 WL 1953017 (S.D.N.Y. 2009) (although lawyer
claimed she was required to be on bed rest as much as possible due to a medical
condition, was only working part time and was out of the country for an extended
period, the uncontested evidence showed that she still made several trips to the federal
prison where her client was incarcerated to visit another inmate, wired money to the
other inmate, and communicated with the other inmate by mail. The court concluded
there was nothing that would have prevented her from communicating with the client
or his family—whom had paid her fee—during the period as well.).

In re Siccardi, 53 A.D.3d 76, 859 N.Y.S.2d 728 (2d Dept. 2008) (lawyer neglects a
legal matter entrusted to him when he fails to perfect two appeals and fails to file
affidavit in matrimonial action for more than one year).

In re Kaplan, 49 A.D.3d 107, 850 N.Y.S.2d 19 (1st Dept. 2008) (failure to respond
to requests for progress reports, failure to do work on estate matter over a period of
nine months, and failure to keep several appointments with a client all are all examples
of neglecting a legal matter).

Inre Boter, 46 A.D.3d 1, 842 N.Y.S.2d 411 (1st Dept. 2007) (when solo practitioner
takes on too much work it is a self-created problem that does not serve to mitigate
egregious wrongdoing including failure to pay out settlements to clients, settling claims
without client knowledge, and falsifying documents).

In re Roberson, 40 A.D.3d 69, 832 N.Y.S.2d 175 (1st Dept. 2007) (failing to
communicate with clients, charging excessive fees, engaging in conduct involving
dishonesty, fraud, deceit, and misrepresentation all amount to gross neglect).

In re Law, 39 A.D.3d 90, 830 N.Y.S.2d 527 (Ist Dept. 2007) (suspension of six
months is appropriate where lawyer admits to neglecting three clients, has previous
neglect complaints, and several more neglect complaints were recently filed).

In re Fauci, 28 A.D.3d 192, 811 N.Y.S.2d 38 (1st Dept. 2006) (a lawyer is guilty of
neglect when he is aware that a matter has been stricken from the trial calendar, he
represents to the client that it is still pending, and the lawyer never moves to restore
the case back to the calendar prior to dismissal of the case. It is not of consequence that
the lawyer’s father, who died during the intervening time period had initially taken the
case, and it was then taken over by his son.).
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In re Melman, 30 A.D.3d 122, 812 N.Y.S.2d 517 (1st Dept. 2006) (lawyer is guilty
of neglect when he fails to respond to inquiries from a client about a settlement and
fails to pay that client his share of the settlement proceeds).

In re Virginia R. Iaquinta-Snigur, 30 A.D.3d 67, 813 N.Y.S.2d 170 (2d Dept. 2006)
(when lawyer fails to timely investigate, account for, and affect the return of
overpayment of funds wired to her account she is guilty of neglect of a legal matter
entrusted to her).

In re O’Shea, 25 A.D.3d 203, 804 N.Y.S.2d 307 (1st Dept. 2005) (failing to file
personal bankruptcy petitions and then lying to clients constitutes neglect. So too does
failing to file an amended deed and failing to take timely action to obtain the return of
a client’s contract deposit).

Inre Anschell, 11 A.D.3d 56, 781 N.Y.S.2d 310 (1st Dept. 2004) (lawyer cited three
times for failing to keep his clients reasonably well informed was disbarred. Even
though New York at the time did not have such an action, the court determined that
such action amounted to a form of neglect and was thus cognizable under New York
rules.).

In re Bressler, 3 A.D.3d 71, 770 N.Y.S.2d 303 (1st Dept. 2004) (making false
statements about whether a lawyer has in fact filed an action for a client amounts to
neglect).

VII.2 Intent

In re Wesseldine, 2010 WL 889556, 6 (Bkrtcy N.D.N.Y. 2010) (Chapter 13 Trustee
objected to Debtors’ plan for relief because Debtors’ attorney, who charges a flat fee
for handling Chapter 13 bankruptcy cases, “carved certain services out of the flat fee
[arrangement].” Court held that while attorneys need to exercise their best business
judgment and chose the most suitable billing method, the attorney failed to abide by
the flat fee parameters set by the Court.).
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Rule 1.4: Communication

I. TEXT OF RULE 1.4!

(a) A lawyer shall:
(1) promptly inform the client of:

(i) any decision or circumstance with respect to which the client’s informed
consent, as defined in Rule 1.0(j), is required by these Rules;

(i1) any information required by court rule or other law to be communicated to
a client; and

(ii1) material developments in the matter including settlement or plea offers.

(2) reasonably consult with the client about the means by which the client’s
objectives are to be accomplished;

(3) keep the client reasonably informed about the status of the matter;
(4) promptly comply with a client’s reasonable requests for information; and

(5) consult with the client about any relevant limitation on the lawyer’s conduct
when the lawyer knows that the client expects assistance not permitted by these
Rules or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.

I1. NYSBA COMMENTARY

[1] Reasonable communication between the lawyer and the client is necessary for the
client to participate effectively in the representation.

1 Rules Editor Andral Bratton, Appellate Division, First Judicial Department. The commentary
expresses the personal views of Mr. Bratton and does not in any way reflect the official position
of the Appellate Division. Mr. Bratton gratefully acknowledges the assistance of Daniel
Rosenblum and Ryan Gainor in the research and preparation of this chapter.
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Communicating with Client

[2] In instances where these Rules require that a particular decision about the
representation be made by the client, paragraph (a)(1) requires that the lawyer promptly
consult with the client and secure the client’s consent prior to taking action, unless
prior discussions with the client have resolved what action the client wants the lawyer
to take. For example, paragraph (a)(1)(iii) requires that a lawyer who receives from
opposing counsel an offer of settlement in a civil controversy or a proffered plea
bargain in a criminal case must promptly inform the client of its substance unless the
client has previously made clear that the proposal will be acceptable or unacceptable
or has authorized the lawyer to accept or to reject the offer. See Rule 1.2(a).

[3] Paragraph (a)(2) requires that the lawyer reasonably consult with the client about
the means to be used to accomplish the client’s objectives. In some situations—
depending on both the importance of the action under consideration and the feasibility
of consulting with the client—this duty will require consultation prior to taking action.
In other circumstances, such as during a trial when an immediate decision must be
made, the exigency of the situation may require the lawyer to act without prior
consultation. In such cases, the lawyer must nonetheless act reasonably to inform the
client of actions the lawyer has taken on the client’s behalf. Likewise, for routine
matters such as scheduling decisions not materially affecting the interests of the client,
the lawyer need not consult in advance, but should keep the client reasonably informed
thereafter. Additionally, paragraph (a)(3) requires that the lawyer keep the client
reasonably informed about the status of the matter, such as significant developments
affecting the timing or the substance of the representation.

[4] A lawyer’s regular communication with clients will minimize the occasions on
which a client will need to request information concerning the representation. When a
client makes a reasonable request for information, however, paragraph (a)(4) requires
prompt compliance with the request, or if a prompt response is not feasible, that the
lawyer or a member of the lawyer’s staff acknowledge receipt of the request and advise
the client when a response may be expected. Client telephone calls should be promptly
returned or acknowledged.

Explaining Matters

[5] The client should have sufficient information to participate intelligently in decisions
concerning the objectives of the representation and the means by which they are to be
pursued, to the extent the client is willing and able to do so. Adequacy of communication
depends in part on the kind of advice or assistance that is involved. For example, when
there is time to explain a proposal made in a negotiation, the lawyer should review all
important provisions with the client before proceeding to an agreement. In litigation a
lawyer should explain the general strategy and prospects of success and ordinarily
should consult the client on tactics that are likely to result in significant expense or to
injure or coerce others. On the other hand, a lawyer ordinarily will not be expected to
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describe trial or negotiation strategy in detail. The guiding principle is that the lawyer
should fulfill reasonable client expectations for information consistent with the duty to
act in the client’s best interest and the client’s overall requirements as to the character
of representation. In certain circumstances, such as when a lawyer asks a client to
consent to a representation affected by a conflict of interest, the client must give
informed consent, as defined in Rule 1.0(j).

[6] Ordinarily, the information to be provided is that appropriate for a client who is a
comprehending and responsible adult. However, fully informing the client according
to this standard may be impracticable, for example, where the client is a child or suffers
from diminished capacity. See Rule 1.14. When the client is an organization or group,
it is often impossible or inappropriate to inform every one of its members about its
legal affairs; ordinarily, the lawyer should address communications to those who the
lawyer reasonably believes to be appropriate persons within the organization. See
Rule 1.13. Where many routine matters are involved, a system of limited or occasional
reporting may be arranged with the client.

Withholding Information

[7] In some circumstances, a lawyer may be justified in delaying transmission of
information when the client would be likely to react imprudently to an immediate
communication. Thus, a lawyer might withhold a psychiatric diagnosis of a client
when the examining psychiatrist indicates that disclosure would harm the client. A
lawyer may not withhold information to serve the lawyer’s own interest or convenience
or the interests or convenience of another person. Rules or court orders governing

litigation may provide that information supplied to a lawyer may not be disclosed to
the client. Rule 3.4(c) directs compliance with such rules or orders.

1. CROSS-REFERENCES
I11.1 Former New York State Code of Professional Responsibility

The Rule has no analogous section in the former Code.

I11.2 ABA Model Rules

Rule 1.4

IV. PRACTICE POINTERS

1. Lawyers should return client phone calls within 24 hours. A portion of each day or
evening should be set aside specifically to return calls.
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2. Lawyers should memorialize the fact that a conversation occurred, either in a hard
copy or electronic file or case management/time billing system, regardless of
whether the phone call is a billable event or not.

3. Lawyers should respond to written communications and e-mails from clients in writ-
ing or with a reply e-mail, specifically addressing the clients’ questions or concerns.

4. Lawyers must promptly consult with clients where the client’s informed consent is
required or where the client must make a specific decision about a matter concern-
ing the case.

5. Lawyers must explain matters to clients in sufficient detail so that a client may rea-
sonably participate in the representation. The facts and circumstances, as well as
the capacity of the client, dictate the extent of the explanation required.

6. A lawyer may withhold information from a client when it is in the client’s best
interest or where required by rules or court orders.

7. Lawyers may not withhold information from clients for their own convenience or
for the convenience of others.

8. Lawyers should not underestimate the importance of documenting their
communications.

V. ANALYSIS
V.1 Purpose of Rule 1.4

This is an entirely new Rule that emphasizes the importance of regular, informed
communication between the attorney and the client. Although, in the past, grievance
committees have disciplined attorneys for failing to communicate under former
DR 6-101 (A)(3) (now Rule 1.3[b]), failure to communicate is now governed by a
separate and distinct Rule.

V.2 Communication: Keeping Clients Reasonably Informed

Perhaps the most common complaint filed by clients with virtually every grievance
committee consists of allegations that the practitioner has failed to return phone calls
or maintain adequate communication with the client. While these matters normally do
not result in discipline (except for repetitive, unreasonable, or grossly negligent
circumstances), it is obviously stressful for any attorney to respond to a client’s
disciplinary complaint, even if the matter is ultimately closed. A lawyer was suspended
from practice where he informed a client about a settlement in a personal injury case,
but then failed to return any of the client’s phone calls and did not respond to numerous
letters from opposing counsel pertaining to a release necessary to finalize the settlement.
Several other clients had also complained about being unable to reach the lawyer
as well.?

2 In re McGinnis, 274 A.D.2d 269, 711 N.Y.S.2d 36 (2d Dept. 2000).
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Practitioners are strongly encouraged to return client calls within 24 hours. While
lawyers usually cannot drop everything each time the phone rings, they can, however,
devote a portion of the day or evening specifically to returning calls. Further, lawyers
should memorialize the fact that the conversation occurred, either in a hard copy or
electronic file or case management/time and billing system (regardless of whether the
phone call is actually billable or not). This practice is particularly pertinent to the
“difficult” client who is the most likely to file a complaint against the attorney.
Moreover, written and e-mail correspondence from a client should be responded to in
writing or with a reply e-mail and specifically address the client’s questions or
concerns.

V.3 Consultations with Clients

When a client is required to give informed consent or make specific decisions regarding
a matter, subsection (a) mandates that the lawyer promptly consult with the client to
secure consent. The lawyer should also consult with the client about the means to be
employed to accomplish the desired results in the matter. While the facts and
circumstances dictate whether consultation is required before or after the lawyer acts,
where the lawyer must act immediately, as during the course of a trial, he or she must
notify the client of the actions taken on the client’s behalf as soon as practical.

V.4 Explaining Matters to Clients

Subsection (b) requires the lawyer to explain a matter to a client in sufficient detail so
that the client may reasonably participate in the representation. Again, the facts and
circumstances of the situation, including the client’s sophistication, will dictate the
extent of the explanation. For example, a lawyer should keep a client informed about
information and developments material to the client’s decisions on matters entrusted
to the firm and explain those matters to the extent required for the client to make an
informed decision.® In any event, the lawyer should reasonably fulfill the client’s
expectations for information consistent with the lawyer’s duty to act in the best interests
of the client.* Normally the type of information provided by the lawyer will include
facts and explanations appropriate for a responsible adult. When the client is a child or
suffers from diminished capacity, however, this may be impractical.> Where the client
is an organization or group, the lawyer does not have to inform the entire group or
organization about the progress of a case. Communication with the people whom the
lawyer reasonably believes are responsible for the matter is appropriate.

3 N.Y.C. Bar Op. 1999-4 (1999).
4 See NYSBA Comments to Rule 1.4, [5].
5 1d. at [6]. For clients with diminished capacity, see Rule 1.14, infra.
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V.5 Withholding Information from Clients

Sometimes a lawyer may withhold information from a client when it is in the best
interest of the client, for example not revealing a medical diagnosis that could greatly
disturb the client,’ or when rules or court orders dictate non-disclosure. Lawyers may
not, however, withhold information for their own convenience or the convenience
of others.

VI. ANNOTATIONS OF ETHICS OPINIONS
VI.1 Communication: Keeping Clients Reasonably Informed

N.Y.S. Bar Op. 842 (2010) (since technology is moving so rapidly, lawyer must
periodically reaffirm the security measures of an on-line “cloud” data backup system
storing confidential client information. If the lawyer learns that the security is
insufficient or that confidentiality of the information has been breached, the lawyer
must notify any interested clients and discontinue use of the service.).

N.Y.S. Bar Op. 789 (2005) (a law firm may consult one of its lawyers on questions
of ethical obligations without creating a conflict of interest between the firm and the
client. The firm need not advise the client of this consultation, but may need to inform
the client of the conclusion reached depending on circumstances.).

N.Y.S. Bar Op. 734 (2000) (legal services providers such as the Legal Aid Society
are bound by the same requirement as private attorneys to inform clients of any mistake,
error or omission by the lawyer, whether it is possible to remedy or not. If such an error
could give rise to a malpractice claim, the legal service provider may be required to
withdraw from the case.).

NYCLA Bar Op. 702 (1994) (when appointed as a guardian ad litem to a defendant
who is intentionally avoided the service of process in a mortgage foreclosure action, a
lawyer still has a duty to make reasonable efforts to get in touch with his client).

V1.2 Consultations with Clients

N.Y.C. Bar Op. 2009-1 (2009) (the requirement to consult with a client is only a
requirement with respect to one’s own client. Before sending a direct communication
to the client of opposing counsel one is required to have permission from opposing
counsel.).

N.Y.C. Bar Op. 2004-01 (2004) (when representing members of a class in a class
action lawsuit it is not practical to consult with each member of the class the way a
lawyer would an individual client. However, a lawyer is still bound to receive informed
consent by communicating with appropriate class representatives before asserting

6 Id at[7].

52 RULE 1.4: COMMUNICATION



claims and when conflicts arise. A lawyer must also work in the best interest of
the class.).

N.Y.S. Bar Op. 751 (2002) (client cannot agree to a scope of representation that
would, under the circumstances, lead to his lawyer neglecting his case).

VL3 Explaining Matters to Clients

N.Y.C. Bar Op. 2004-01 (2004) (when representing members of a class in a class
action lawsuit it is not practical to consult with each member of the class the way a
lawyer would an individual client. However, a lawyer is still bound to receive informed
consent by communicating with appropriate class representatives before asserting
claims and when conflicts arise. A lawyer must also work in the best interest of
the class.).

N.Y.C. Bar Op. 1999-4 (1999) (lawyers have a continuing duty to keep clients
informed about information and developments material to the client’s decisions
on matter’s entrusted to the firm, such as mergers with other firms. Lawyers
should explain matters to the extent required for the client to make an informed
decision.).

V1.4 Withholding Information from Clients

N.Y.S. Bar Op. 789 (2005) (a law firm may consult one of its lawyers on questions of
ethical obligations without creating a conflict of interest between the firm and the
client. The firm need not advise the client of this consultation, but may need to inform
the client of the conclusion reached depending on circumstances.).

VII. ANNOTATIONS OF CASES
VII.1 Communication: Keeping Clients Reasonably Informed

In re Green, 72 A.D.3d 142, 143, 893 N.Y.S.2d 773, (4th Dept. 2010) (lawyer violated
Rule 1.3(b), neglecting a legal matter entrusted to him; Rule 1.4(a)(4), failing to comply
promptly with a client’s reasonable requests for information; and Rule 8.4(h), engaging
in any other conduct that adversely reflects on his fitness as a lawyer).

In re Giamanco, 68 A.D.3d 9, 886 N.Y.S.2d 194 (2d Dept. 2009) (lawyer who
accepted a flat fee to change a partnership into an office condominium intermittently
updated client about progress, but then failed to communicate for nearly a year and
ultimately never finished the work after nearly four years was suspended. Same lawyer
failed to record a deed on a real estate transaction and failed to inform the client he had
not done so.).

In re Goldsmith, 61 A.D.3d 132, 874 N.Y.S.2d 28 (1st Dept. 2009) (lawyer censured
who ignored a sizeable estate of which he was executor).
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In re Abrams, 50 A.D.3d 1449, 855 N.Y.S.2d 768 (3d Dept. 2008) (lawyer
reciprocally punished for failure to respond and communicate with a client).

In re Rushin, 37 A.D.3d 64, 826 N.Y.S.2d 413 (2d Dept. 2006) (lawyer accepted
employment dispute case but abandoned practice after civil appeal was filed. He failed
to file the necessary brief or communicate his new location to his client. Lawyer was
disbarred for failure to keep client well informed requirement in a reciprocal discipline
case.).

In re Pierini, 21 A.D.3d 42, 797 N.Y.S.2d 65 (1st Dept. 2005) (lawyer failed to
communicate with client about a medical malpractice case over the course of
approximately six years. Lawyer then told client case had been settled but did not
respond to several attempts by the client to learn the status of the settlement.).

Inre Anschell, 11 A.D.3d 56, 781 N.Y.S.2d 310 (1st Dept. 2004) (lawyer cited three
times for failing to keep his clients reasonably well informed was disbarred. Even
though at the time New York did not have such an action, the court determined that
such action amounted to a form of neglect and was thus cognizable under New York
rules.).

Inre Goldman, 7 A.D.3d 18, 777 N.Y.S.2d 89 (1st Dept. 2004) (lawyer immediately
suspended for mishandling and misappropriating client funds, and neglect and failure
to communicate with a client).

In re Green, 308 A.D.2d 72, 761 N.Y.S.2d 173 (1st Dept. 2003) (lawyer failed to
respond to demurer and failed to keep her client informed about the status of his case.
With respect to another client, lawyer failed to inform client that the answer in the case
had been stricken. Applying the same sanction as the lawyer’s home state, New York
suspended the lawyer for years.).

In re Anschell, 286 A.D.2d 173, 731 N.Y.S.2d 145 (1st Dept. 2001) (lawyer
suspended for failure to inform three clients of problems with their immigration cases,
collecting fees on those cases and not returning unearned fees).

In re Saffir, 264 A.D.2d 16, 703 N.Y.S.2d 30 (1st Dept. 2000) (lawyer suspended
for failing to file lawsuit prior to expiration of statute of limitations, failing to inform
the client about the status of her lawsuit, and failing to inform the client about failing
to file the lawsuit).

Inre McGinnis, 274 A.D.2d 269, 711 N.Y.S.2d 36 (2d Dept. 2000) (lawyer informed
client of settlement in personal injury claim but then failed to return any calls from the
client and did not respond to numerous letters from opposing counsel pertaining to a
release necessary to finalize the settlement. Several other clients complained about
being unable to reach lawyer. Lawyer suspended for two years.).

In re Blumrosen, 253 A.D.2d 239, 687 N.Y.S.2d 357 (Ist Dept. 1999) (lawyer
sanctioned for failing to comply with client’s reasonable request for information about
his case).

In re Gould, 253 A.D.2d 233, 686 N.Y.S.2d 759 (1st Dept. 1999) (lawyer censured
but not suspended when it was ethical for him to withdraw from three cases, but he
failed to communicate this withdrawal with proper diligence to his clients).

In re Blaha, 217 A.D.2d 43, 634 N.Y.S.2d 748 (2d Dept. 1995) (lawyer
committed misconduct when he failed to respond to the repeated phone calls and letters
of clients).
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In re Kakoullis, 196 A.D.2d 85, 608 N.Y.S.2d 437 (Ist Dept. 1994) (lawyer
suspended when he failed to contact client after being advised to do so by Disciplinary
Committee, and failed to return repeated phone calls of other clients).

Inre Fanning, 83 A.D.2d 377,444 N.Y.S.2d 466 (1st Dept. 1981) (lawyer suspended
after telling client over the course of five years that a matter was being taken care of,
when in actuality it had been dismissed after one year. Client learned of this only after
investigating for himself.).

VII.2 Explaining Matters to Clients

Carrion v. Smith, 2010 WL 457326, 1 (2d Cir. 2010) (petitioner filed a petition for
habeas corpus relief alleging ineffective assistance of counsel since his defense counsel
failed to advise him of his sentencing exposure if convicted at trial or provide any other
advice regarding the plea deal, other than stating its terms and that it was a “good
offer.” The Court of Appeals affirmed the district court’s decision to reduce petitioner’s
sentence to what it would have been if he had taken the plea deal.).
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Rule 1.5: Fees and Divisions of Fees

I. TEXT OF RULE1.5'

(a) A lawyer shall not make an agreement for, charge, or collect an excessive or illegal
fee or expense. A fee is excessive when, after a review of the facts, a reasonable lawyer
would be left with a definite and firm conviction that the fee is excessive. The factors
to be considered in determining whether a fee is excessive may include the
following:

(1) the time and labor required, the novelty and difficulty of the questions involved,
and the skill requisite to perform the legal service properly;

(2) the likelihood, if apparent or made known to the client, that the acceptance
of the particular employment will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;
(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by circumstances;

(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation and ability of the lawyer or lawyers performing the
services; and

(8) whether the fee is fixed or contingent.

(b) A lawyer shall communicate to a client the scope of the representation and the basis
or rate of the fee and expenses for which the client will be responsible. This information
shall be communicated to the client before or within a reasonable time after
commencement of the representation and shall be in writing where required by statute
or court rule. This provision shall not apply when the lawyer will charge a regularly
represented client on the same basis or rate and perform services that are of the same
general kind as previously rendered to and paid for by the client. Any changes in the

1 Rules Editor Richard Maltz, counsel to the Legal Ethics and Professional Responsibility Group,
Frankfurt Kurnit Klein & Selz PC.
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scope of the representation or the basis or rate of the fee or expenses shall also be
communicated to the client.

(c) A fee may be contingent on the outcome of the matter for which the service is
rendered, except in a matter in which a contingent fee is prohibited by paragraph (d) or
other law. Promptly after a lawyer has been employed in a contingent fee matter, the
lawyer shall provide the client with a writing stating the method by which the fee is to
be determined, including the percentage or percentages that shall accrue to the lawyer
in the event of settlement, trial or appeal; litigation and other expenses to be deducted
from the recovery; and whether such expenses are to be deducted before or, if not
prohibited by statute or court rule, after the contingent fee is calculated. The writing
must clearly notify the client of any expenses for which the client will be liable
regardless of whether the client is the prevailing party. Upon conclusion of a contingent
fee matter, the lawyer shall provide the client with a writing stating the outcome of the
matter and, if there is a recovery, showing the remittance to the client and the method
of its determination.

(d) A lawyer shall not enter into an arrangement for, charge or collect:
(1) a contingent fee for representing a defendant in a criminal matter;
(2) a fee prohibited by law or rule of court;
(3) a fee based on fraudulent billing;

(4) a nonrefundable retainer fee; provided that a lawyer may enter into a retainer
agreement with a client containing a reasonable minimum fee clause if it defines in
plain language and sets forth the circumstances under which such fee may be
incurred and how it will be calculated; or

(5) any fee in a domestic relations matter if:

(1) the payment or amount of the fee is contingent upon the securing of a divorce
or of obtaining child custody or visitation or is in any way determined by
reference to the amount of maintenance, support, equitable distribution, or
property settlement;

(i1) a written retainer agreement has not been signed by the lawyer and client
setting forth in plain language the nature of the relationship and the details of
the fee arrangement; or

(ii1) the written retainer agreement includes a security interest, confession of
judgment or other lien without prior notice being provided to the client in a
signed retainer agreement and approval from a tribunal after notice to the
adversary. A lawyer shall not foreclose on a mortgage placed on the marital
residence while the spouse who consents to the mortgage remains the titleholder
and the residence remains the spouse’s primary residence.

(e) In domestic relations matters, a lawyer shall provide a prospective client with a
statement of client’s rights and responsibilities at the initial conference and prior to the
signing of a written retainer agreement.
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(f) Where applicable, a lawyer shall resolve fee disputes by arbitration at the
election of the client pursuant to a fee arbitration program established by the
Chief Administrator of the Courts and approved by the Administrative Board of
the Courts.

(g) A lawyer shall not divide a fee for legal services with another lawyer who is not
associated in the same law firm unless:

(1) the division is in proportion to the services performed by each lawyer or, by a
writing given to the client, each lawyer assumes joint responsibility for the
representation;

(2) the client agrees to employment of the other lawyer after a full disclosure that a
division of fees will be made, including the share each lawyer will receive, and the
client’s agreement is confirmed in writing; and

(3) the total fee is not excessive.

(h) Rule 1.5(g) does not prohibit payment to a lawyer formerly associated in a law firm
pursuant to a separation or retirement agreement.

I1. NYSBA COMMENTARY

[1] Paragraph (a) requires that lawyers not charge fees that are excessive or
illegal under the circumstances. The factors specified in paragraphs (a) (1) through
(a) (8) are not exclusive, nor will each factor be relevant in each instance. The time
and labor required for a matter may be affected by the actions of the lawyer’s own
client or by those of the opposing party and counsel. Paragraph (a) also requires that
expenses for which the client will be charged must not be excessive or illegal. A lawyer
may seek payment for services performed in-house, such as copying, or for other
expenses incurred in-house, such as telephone charges, either by charging an amount
to which the client has agreed in advance or by charging an amount that reflects the
cost incurred by the lawyer, provided in either case that the amount charged is not
excessive.

[1A] A billing is fraudulent if it is knowingly and intentionally based on false or
inaccurate information. Thus, under an hourly billing arrangement, it would be
fraudulent to knowingly and intentionally charge a client for more than the actual
number of hours spent by the lawyer on the client’s matter; similarly, where the
client has agreed to pay the lawyer’s cost of in-house services, such as for photo-
copying or telephone calls, it would be fraudulent knowingly and intentionally to
charge a client more than the actual costs incurred. Fraudulent billing requires an
element of scienter and does not include inaccurate billing due to an innocent
mistake.

[1B] A supervising lawyer who submits a fraudulent bill for fees or expenses to a
client based on submissions by a subordinate lawyer has not automatically violated

NYSBA COMMENTARY 59




this Rule. Whether the lawyer is responsible for a violation must be determined by
reference to Rule 5.1, 5.2 and 5.3.

Basis or Rate of Fee

[2] When the lawyer has regularly represented a client, they ordinarily will have
evolved an understanding concerning the basis or rate of the fee and the expenses for
which the client will be responsible. In a new client-lawyer relationship, however, an
understanding as to fees and expenses must be promptly established. Court rules
regarding engagement letters require that such an understanding be memorialized in
writing in certain cases. See 22 N.Y.C.R.R. Part 1215. Even where not required, it is
desirable to furnish the client with at least a simple memorandum or copy of the
lawyer’s customary fee arrangements that states the general nature of the legal services
to be provided, the basis, rate or total amount of the fee, and whether and to what
extent the client will be responsible for any costs, expenses, or disbursements in the
course of the representation. A written statement concerning the terms of the
engagement reduces the possibility of misunderstanding.

[3] Contingent fees, like any other fees, are subject to the excessiveness standard of
paragraph (a). In determining whether a particular contingent fee is excessive, or
whether it is excessive to charge any form of contingent fee, a lawyer must consider
the factors that are relevant under the circumstances. Applicable law may impose
limitations on contingent fees, such as a ceiling on the percentage allowable, or may
regulate the type or amount of the fee that may be charged.

Terms of Payment

[4] A lawyer may require advance payment of a fee, but is obliged to return
any unearned portion. See Rule 1.16(¢e). A lawyer may charge a minimum fee, if that
fee is not excessive, and if the wording of the minimum fee clause of the retainer
agreement meets the requirements of paragraph (d) (4). A lawyer may accept
property in payment for services, such as an ownership interest in an enterprise,
providing this does not involve acquisition of a proprietary interest in the cause
of action or subject matter of the litigation contrary to Rule 1.8(i). A fee paid in
property instead of money may, however, be subject to the requirements of Rule 1.8(a),
because such fees often have the essential qualities of a business transaction with the
client.

[5] An agreement may not be made if its terms might induce the lawyer improperly
to curtail services for the client or perform them in a way contrary to the client’s
interest. For example, a lawyer should not enter into an agreement whereby services
are to be provided only up to a stated amount when it is foreseeable that more extensive
services probably will be required, unless the situation is adequately explained to
the client. Otherwise, the client might have to bargain for further assistance in the
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midst of a proceeding or transaction. In matters in litigation, the court’s approval for
the lawyer’s withdrawal may be required. See Rule 1.16(d). It is proper, however, to
define the extent of services in light of the client’s ability to pay. A lawyer should
not exploit a fee arrangement based primarily on hourly charges by using wasteful
procedures.

[SA] The New York Court Rules require every lawyer with an office located in New
York to post in that office, in a manner visible to clients of the lawyer, a “Statement of
Client’s Rights.” See 22 N.Y.C.R.R. § 1210.1. Paragraph (e) requires a lawyer in a
domestic relations matter, as defined in Rule 1.0(g), to provide a prospective client
with the “Statement of Client’s Rights and Responsibilities,” as further set forth in
22 N.Y.C.R.R. § 1400.2, at the initial conference and, in any event, prior to the signing
of a written retainer agreement.

Prohibited Contingent Fees

[6] Paragraph (d) prohibits a lawyer from charging a contingent fee in a domestic
relations matter when payment is contingent upon the securing of a divorce or upon the
amount of alimony or support or property settlement to be obtained or upon obtaining
child custody or visitation. This provision does not preclude a contract for a contingent
fee for legal representation in connection with the recovery of post-judgment balances
due under support, alimony, or other financial orders because such contracts do not
implicate the same policy concerns.

Division of Fee

[7] A division of fee is a single billing to a client covering the fee of two or more
lawyers who are not affiliated in the same firm. A division of fee facilitates association
of more than one lawyer in a matter in which neither alone could serve the client as
well. Paragraph (g) permits the lawyers to divide a fee either on the basis of the
proportion of services they render or if each lawyer assumes responsibility for the
representation as a whole in a writing given to the client. In addition, the client
must agree to the arrangement, including the share that each lawyer is to receive, and
the client’s agreement must be confirmed in writing. Contingent fee arrangements
must comply with paragraph (c). Joint responsibility for the representation entails
financial and ethical responsibility for the representation as if the lawyers were
associated in a partnership. See Rule 5.1. A lawyer should refer a matter only to a
lawyer who the referring lawyer reasonably believes is competent to handle the matter.
See Rule 1.1.

[8] Paragraph (g) does not prohibit or regulate division of fees to be received in the
future for work done when lawyers were previously associated in a law firm. Paragraph
(h) recognizes that this Rule does not prohibit payment to a previously associated
lawyer pursuant to a separation or retirement agreement.
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Disputes over Fees

[9] A lawyer should seek to avoid controversies over fees with clients and should
attempt to resolve amicably any differences on the subject. The New York courts
have established a procedure for resolution of fee disputes through arbitration and the
lawyer must comply with the procedure when it is mandatory. Even when it is voluntary,
the lawyer should conscientiously consider submitting to it.

Ill. CROSS-REFERENCES
111.1 New York’s Rules of Professional Conduct

Rules 7.1 (j), (1), (m), (n) and (p) — Advertising Rules Regarding Fees

111.2 Former New York Code of Professional Responsibility

Former New York Code DR 2-106
Former New York Code DR 2-107
Former New York Code Ethical Considerations—2-17, 2-18, 2-19, 2-20, 2-21, 2-22,
2-23
New York’s Rules of Professional Conduct—7.1 (j), (1), (m), (n), and (p)
Advertising Rules Regarding Fees

I11.3 Court Rules

22 N.Y.C.R.R. Part 1215—Letter of Engagement Court Rule

22 N. Y.C.R.R. Part 137—Fee Arbitration Rule

22 N.Y.C.R.R. § 1210.1(e)}—Matrimonial Retainer Rule

22 N.Y.C.R.R. § 603.7—Contingency Fee Court Rule (First Department)

22 N.Y.C.R.R. § 603.7—Office of Court Administration Retainer and Closing
Statement Filing Rule

111.4 Judiciary Law
Judiciary Law § 474-a—Fees in medical, dental and podiatric malpractice cases

Judiciary Law § 475—Charging Liens
Judiciary Law § 488—a — Rule regarding expenses in Contingency Cases

111.5 ABA Model Rules

ABA Model Rule 1.5
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I11.6 Comparison of Former Code to Rule

Rule Former Code
1.5(a) |2-106(A)-(B) | Rule 1.5(a) also covers “an expense.”

1.5(b) | None Rule references the Written Letter of Engagement rule
(22 NYCRR Part 1215), but requires disclosure even if the
retention does not require a writing under the court rule.

1.5(c) |2-106(D) Rule is identical to the DR, but Rule 1.5(c) requires an
explanation as to who is ultimately responsible for the
expenses in accordance with Judiciary Law § 488-a.

1.5(d) |2-106(C) Rule is identical to DR, but Rule 1.5(d) adds non-refundable
retainer language, in accordance with Matter of Cooperman,
83 N.Y.2d 465 (1994) and authorizes minimum fees.

1.5(e) |2-106(F) Rule is identical to DR.
1.5(f) |2-106(E) Rule is identical in substance to DR.
1.5(g) |2-107(A) Rule is similar to DR, but Rule 1.5(g) requires disclosure to

the client of the specific share each lawyer will receive and
the client’s agreement must be confirmed in writing.

1.5(h) |2-107(B) Rule is identical in substance to DR.

IV. PRACTICE POINTERS

1. Ajudge has inherent authority over legal fees in cases pending before, or completed
by, the judge. An attorney always has the burden to demonstrate that a fee was fully
disclosed, bargained for fairly and was fair and reasonable.

2. When entering into a representation with a client the fee arrangement must be in
conformity with the Rules of Professional Conduct (RPC), the Rules governing the
jurisdiction and any applicable statute. In matrimonial matters a Statement of
Client’s Rights must be tendered to prospective clients before a Letter of Engagement
is executed.

3. Letter of Engagements or Retainer Agreements should specifically state the scope
of the representation and what is nof covered by the engagement.

4. Changing the structure of a fee midstream is frowned upon and could trigger the
disclosure requirements necessary to engage in a business transaction with a client
under the RPC.

5. Contingency fees are prohibited in criminal cases and for many types of domestic
relation matters. In personal and property damage cases contingency fees and
expenses are limited by Court Rules. The Court Rules also requires the filing of a
retainer and closing statement with the Office of Court Administration, which is
separate from a retainer with a client. Filing a false retainer statement with OCA
could lead to a disciplinary prosecution.

6. Non-refundable fees are absolutely prohibited, but minimum fees are permitted.
A minimum fee allows a lawyer to set a specific fee for a particular task within
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a representation and receive the fee if that task is completed even if the representa-
tion is not completed.

7. A lawyer may refer a client’s case to another unaffiliated lawyer or law firm and
divide the fee if: the client’s agreement is confirmed in writing after full disclosure
(including the share each lawyer will receive); and, the lawyer provides some
services or assumes joint responsibility for the representation in writing. The joint/
total fee may never be excessive (e.g., more than a third of a contingency fee in
a personal injury case).

8. A lawyer whose representation has been terminated may assert a Retaining
Lien to retain the client’s file until outstanding expenses and, in some instances,
fees are paid or secured. The outgoing attorney, if he or she was the attorney of
record at some point in the proceeding, will have, by operation of law, a statutory
Charging Lien on the former client’s recovery. The incoming lawyer must
comply with a valid Charging Lien or both civil and disciplinary ramifications may
result.

V. ANALYSIS
V.1 Purpose of Rule 1.5

Former DR 2-106 and former DR 2-107 are the primary rules that addressed fee issues
in the former Code of Professional Responsibility (Code). First and foremost, the Code
prohibited illegal or excessive legal fees. Former DR 2-106(A). It also prohibited
contingency fees in criminal cases; set special limitations on fees in domestic relation
matters (Ross v. DeLorenzo, 28 A.D.3d 631 (2d Dept. 2006)); and, required proper
disclosure in contingency cases. Former DR 2-106(C) & (D). Former DR 2-107
addressed the division of fees between unaffiliated lawyers, colloquially known as
“referral” or “co-counsel” fees.

Rule 1.5 of the RPC adopted most of the provisions of the two former disciplinary
rules with some additions. While full disclosure to clients concerning legal fees has
always been deemed important, Rule 1.5 has now codified and expanded upon the
requirement that there be full disclosure. Rule 1.5 now specifies that there must be
specific and full disclosure as to the scope of the attorney’s representation and the
basis for the lawyer’s legal fee for the representation. Rule 1.5(b). Rule 1.5(b) dovetails
with the Letter of Engagement Court Rule (“Letter Rule”) adopted a few years earlier,
which requires a written Letter of Engagement (or signed retainer agreement) if
the retention is expected to be $3,000 or more. 22 N.Y.C.R.R. Part 1215. In fact,
Rule 1.5(b) now implicitly references the Letter Rule. It is of particular note that
Rule 1.5(b) demands sufficient disclosure even if the Letter Rule is not triggered (e.g.,
fee does not meet the $3,000 threshold amount).

As part of the approach for fuller disclosure, Rule 1.5(b), for the first time, demands
specific disclosure as to who will be ultimately responsible for expenses in a contingency
case. This became necessary when lawyers were recently permitted, pursuant to an
amendment to Judiciary Law § 488-a, to make expenses contingent upon the recovery
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in a contingency case. Presumably, the drafters of the Rule wanted to make sure that
clients knew who was ultimately responsible for the expenses now that the lawyer has
this discretion.

Another significant change adopted in Rule 1.5 is that it is now necessary to disclose
in writing the precise division of the fee when unaffiliated lawyers share a fee. Rule
1.5(g). The specificity the new rule requires goes beyond the Code’s former requirement
that lawyers simply orally disclose that they will share the fee.

Rule 1.5(d)(4) now codifies the prohibition against non-refundable retainers, but
this does not change existing law. Although this prohibition was never a part of the
former Code, since 1994 when Matter of Cooperman, 83 N.Y.2d 465 (1994) was
decided, non-refundable retainers have been unenforceable and unethical. As such,
this type of retainer has been the basis for professional discipline ever since Cooperman.
Presumably the non-refundable language was included in Rule 1.5(d)(4) to codify this
long-standing prohibition and as reminder to the Bar. The rule also codifies the right
of an attorney to charge a minimum fee. A minimum fee allows a lawyer to set a
specific fee for a particular task within a representation and receive the fee if that task
is completed even if the representation is not completed.?

The purpose of Rule 1.5, as with the new Rules as a whole, is not to create a cause
of action or to be deemed as having the “force of law.” * Generally, the RPC creates
professional standards that are to be enforced by disciplinary committees. However,
unlike the other RPC rules (other than the conflict rules), Rule 1.5 is commonly cited
in civil litigation involving fee disputes between lawyers and clients, at least as a
guidepost. Thus, Rule 1.5 plays an important role in all aspects of fee issues and
disputes. See, e.g., Lawrence v. Miller, 48 A.D.3d 1, 21 (1st Dept. 2007).

Fee disputes have historically been addressed in civil litigation. This is true, in part,
because courts have traditionally supervised and regulated the charging of legal fees
under its inherent authority and statutory powers to regulate the practice of law.*
However, there can be little dispute that a former client is at a disadvantage when a
former attorney commences a fee action because the client must retain counsel to
defend. This is particularly true in disputes over a relatively small amount. At the same
time, if litigation is commenced, the courts will carefully scrutinize how the fee
agreement was entered into and the burden always remains on the lawyer to prove
there was full disclosure to the client. King v. Fox, 7N.Y.3d 181 (2006). Any ambiguity
in a fee agreement will be held against the lawyer. File v. Ostashko, 60 A.D.3d 643
(2d Dept. 2009).

If a civil suit is brought, the lawyer also has the burden to prove the entire fee is
objectively fair and reasonable. This makes legal fees particularly vulnerable because

2 See Rule 1.5, Comment 4. See generally, Brickman & Cunningham, Nonrefundable Retainers
Revisited, 72 NC Law Rev. 1 (1993).

3 RPC, Preamble [12]; see Niesig v. Team I, 76 N.Y.2d 363, 369 (1990) (“[w]hile unquestionably
important, and respected by the courts, the code does not have the force of law.”; ¢f: Gidatex
v. Campaniello Imports, 82 F. Supp.2d 119 (S.D.N.Y. 1999) (violation of the ethics rules does
not require exclusion of evidence).

4 First National Bank v. Brower, 42 N.Y.2d 471 (1977); see also, Theroux v. Theroux, 145
A.D.2d 625 (2d Dept. 1989).
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a court will review the fee after the case is completed and decide whether the fee is out
of proportion to the value of the legal services. King v. Fox, supra at 134-5 citing Gair
v. Peck, 6 N.Y.2d 97 (1959). Courts will question a fee with 20-20 hindsight even
if the fee agreement was fair at its inception. /n re Friedman 136 A. D. 750, 751-2
(2d Dept. 1910). In Ween v. Dow, 35 A.D.3d 58 (1st Dept. 2006) the court held that
as a matter of public policy a court must give particular scrutiny to the reasonableness
of a legal fee. The Court stated that the fee must be, “fair, reasonable, and fully known
and understood by the client.”

While it is true that civil litigation has historically been the forum for fee disputes,
for many years disciplinary committees have referred fee dispute complaints to fee
arbitration if no serious misconduct is implicated by the complaint. Arbitration has
now become the forum of choice for most fee disputes and Part 137 of 22 N.Y.C.R.R.
now requires a lawyer to offer a client fee arbitration for any fee dispute over $1,000
and less than $50,000.° The adoption of Part 137 is an attempt to level the playing field
so clients are not forced into costly litigation, in which legal fees may subsume the
attorney fee claim. There are limitations to Part 137 Arbitrations and there is a specific
exclusion of legal malpractice claims in those proceedings.

Many law firms now incorporate arbitration clauses in retainer agreements to require
arbitration of fee disputes, regardless if it is required by Part 13.This is presumably to
expedite such claims and to avoid jury trials, considering a possible a jury of lay people
may be sympathetic to a lay person’s claim of excessive fees. At least one court has
held in a non-Part 137 fee arbitration that if a fee case is arbitrated a subsequent legal
malpractice litigation may be precluded if the client was not denied a fair and full
opportunity to be heard. See Altamore v. Friedman, 193 A.D.2d 240 (2d Dept. 1993).

Most dangerous of all, some clients attempt to use the disciplinary system to extort
refunds of legal fees or to avoid paying fees owed. Although disciplinary committees
most times will refer fee disputes to fee mediation or arbitration, pursuant to 22
N.Y.C.R.R. Part 137, if there is significant overreaching or fraud the committees will
investigate. In short, a legal fee dispute must be handled carefully.

V.2 Letters of Engagement or Retainer Agreements

To minimize the chance of a legal fee dispute blossoming into a larger problem a
lawyer should always provide a client with a Letter of Engagement or a Retainer
Agreement signed by the client (jointly referred to as Engagement Letter) that fully
discloses in plain language: the fee structure; the scope of the representation; and, what
the retention does not cover. It is advisable to use an Engagement Letter, even if the
fee involved does not fall within the Letter Rule (22 N.Y.C.R.R., Part 1215). This will
negate any claim by a client that he or she was unaware, and never apprised of, the fee
structure.

5 Id.; see also, Mallin v. Nash, 18 Misc. 3d 890, 895 (Civ. Ct. N.Y. 2008).
6 Cf., Rotker v. Rotker, 195 Misc. 2d 768 (Sup. Ct. West. 2003); Stark v. Molod, Spitz, DeSantis
& Stark, 29 A.D.3d 481 (2006).
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After the Letter Rule was adopted, the courts were forced to address whether a
lawyer may recover a legal fee if a Letter of Engagement was required under Part 1215
and not provided to a client. In Rubenstein v. Ganea, 41 A.D.3d 54 (2d Dept. 2007) the
Court held that a lawyer is not precluded from recovering a legal fee if a Letter of
Engagement was not used, but the lawyer is limited to a recovery in quantum meruit.
The court distinguished matrimonial matters in which there was a more compelling
basis to deny a fee without a Letter of Engagement.’

In the former Code there was no mention of written retainers for cases other than
contingency and matrimonial cases, but Rule 1.5(b) specifically mentions the necessity
to comply with the applicable statute or court rule for written fee agreements. In other
words, the failure to provide a Letter of Engagement, in accordance with a court rule,
is a violation of the Rules and this change arguably makes the failure to provide an
Engagement Letter a disciplinary matter. See, Connors, Transition to the ‘New’ New
York Rules of Professional Conduct, supra. It must also not be forgotten that the RPC
requires proper disclosure of a fee arrangement even if the fee is not subject to the
requirements of the Letter of Engagement court rule. Thus, proper disclosure is
necessary in all representations either in writing or orally.

V.3 Excessive Fees

Both the former Code and Rule 1.5(a) prohibits a lawyer from charging an excessive
legal fee. Rule 1.5(a). There is no specific definition of “excessive” and this term is
necessarily fact-driven. Nonetheless, the rule provides factors for a court to consider
when deciding whether a fee is excessive. Rule 1.5(a) includes the following factors:

(1) the time and labor required, the novelty and difficulty of the questions involved,
and the skill requisite to perform the legal service properly;

(2) the likelihood, if apparent or made known to the client, that the acceptance of the
particular employment will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by circumstances;

(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation and ability of the lawyer or lawyers performing the
services; and

(8) whether the fee is fixed or contingent.

These factors are routinely cited by courts in deciding fee disputes. See, e.g.,
Lawrence v. Miller, 48 A.D.3d 1 (1st Dept. 2007); In re Probate, Will of Corya, 148
Misc. 2d 723 (Surr. Ct. Suff. Cty. 1990).

7 Id. at 61. see also, Nicoll & Davis v. Aiinetchi, 52 A.D.3d 412 (1st Dept. 2008). See generally,
Connors, Transition to the ‘New’ New York Rules of Professional Conduct, N.Y.L.J., May 18,
2009, at 3 col. 1.
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Excessive fee issues are sometimes complicated by unusual fee arrangements. For
instance, during the “dot.com” era many law firms took stock in new companies in lieu
of a legal fee.® This was perceived by the client and the law firm as a benefit. Young
and potentially lucrative start-up companies were provided legal services that they
would not otherwise be able to afford to get the company off the ground. The law firms
gambled that if the company did not fail the stock of the young company would rise
and their fee would be substantially more than if the firm had charged on an hourly
basis. Even with full disclosure, there is certainly a conflict of interest and a potential
for overreaching if the fee is disproportionate to the services rendered. Nonetheless,
the courts have allowed such arrangements with proper disclosure. In Goldston v.
Bandwith Technology Corp., 52 A.D.3d 360 (1st Dept. 2008) a court upheld such an
arrangement but confirmed that the value of the stock at the time of the litigation was
roughly equivalent to the value of the legal service performed. If the value of the stock
was completely disproportionate to the legal work performed, the decision suggests
the result may have come out differently. Yet, it is questionable whether a different
result would be appropriate even if the fee was disproportionate to the work because
the law firm is gambling that the company will not fail and a legal fee will be paid.
This is not unlike a contingency fee in which a lawyer gambles that a case will result
in a recovery (“risk premium”) to justify a fee higher than would be charged by an
hourly or flat fee.

Changing the structure of a fee midstream has always been problematic. Naiman v.
NYU University Hospital, 351 F. Supp. 2d 257, 264 (S.D.N.Y. 2005); Roy Simon,
Changing a Fee Agreement in Midstream, N.Y. Pror. Resp. Rep. (May 2004). Rule
1.5(b) now sanctions such changes with proper notice to the client. However, a good
example of a troubling midstream modification of a fee agreement occurred in
Lawrence v. Miller, 48 A.D.3d 1 (1st Dept. 2007) in which the appellate court remanded
the matter to determine, in part, the circumstances surrounding the modification and
the competency of the 80 year-old client to understand and consent to the change. This
case is discussed below.

V.4 Contingency Fees

When a lawyer agrees to a contingency fee a number of precautions must be taken. In
the first instance, it must be remembered that a contingency fee, by nature, creates a
conflict with the client. Such fees have historically been permitted to foster the
representation of clients who would not, otherwise, be able to afford counsel. However,
this justification for a fee was not successful before the Second Circuit when the court
held that a contingency fee could be excessive or unconscionable even though the

8 See N.Y.C. Bar Op. 2000-3 (N.Y.C. Assn. B. Comm. Prof. Jud. Eth.) (the attorney may have
to meet the requirements of the attorney-client business transaction rule, former DR 5-104(A),
disclose potential conflicts, advise the client to seek the advice of independent counsel and
obtain written consent. Some such transactions may involve a non-waivable conflict and any
such fee arrangement may not constitute an excessive fee.).
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lawyer argued that the client could not afford to retain counsel for a litigation and the
lawyer gambled no fee would be recovered. King v. Fox, 418 F.3d 121 (2d Cir.
2005).

All contingency fees must be in writing and such a fee is prohibited in most types of
domestic relations matters and all criminal cases. Rule 1.5.5(d)(1) & (d)(5)(i). The
percentage for a contingency fee for personal injury and property damage cases must
comply with the court rules in each department. See, e.g., 22 N.Y.C.R.R. 603.7 (First
Department); 691.20 (Second Department). Lawyers must also comply with the sliding
scale fee structure for medical, dental and podiatric malpractice cases as dictated by
statute. Judiciary Law § 474-a.

In non-personal injury cases the lawyer is not limited by court rule as to a maximum
percentage for a fee. See, e.g., Lawrence v. Miller, 48 A.D.3d 1 (1st Dept. 2007). In
Lawrence the law firm was engaged in a long, arduous, protracted estate litigation with
a substantial amount of money at stake. Although typically a percentage for a
contingency fee over a third will be heavily scrutinized, the court in Lawrence would
not find a 40% contingency fee prohibited on its face even though the fee may have
been in excess of $40 million. What was interesting in the Lawrence case was that
court implicitly decided that a total fee does not itself dictate excessiveness. The
Lawrence court decided that it must look at the totality of the circumstances in deciding
whether a fee is excessive or unconscionable. One issue the court determined must be
clarified was whether the client was mentally competent to enter into a modified fee
agreement that resulted in a substantially increased fee.

Notwithstanding Lawrence, the courts have historically struggled with the issue of
whether a contingency fee is unconscionable or unfair to the client due to the percentage
of the contingency fee. Gair v. Peck, 6 N.Y.2d 97 (1959). In evaluating whether a fee
is unconscionable the courts have looked at procedural unconscionability (including
the formation of the fee agreement and a lack of meaningful choice) and the substantive
fee. Gillman v. Chase, 73 N.Y.2d 1, 10-11 (1988). Lawrence aside, many courts have
looked at the size of the fee standing alone and determined that the lawyer took
advantage of the client or that the lawyer’s conduct was the equivalent of legal fraud.
Gair v. Peck, supra.; cf., King v. Fox, supra, at 135 (2005). Unconscionabilty may be
assessed at the conclusion of the case and the fee’s enforcement may be deemed unfair
at that time. 520 East 72nd Comm. Corp. v. 520 East 72nd Owners Corp., 691 F. Supp.
728, 738 (S.D.N.Y. 1988). In King v. Fox, supra, a retainer was fairly entered into at
the beginning of the attorney client relationship and 22 years later the client sued the
attorney. The court permitted the case to proceed on a “continuous representation”
theory and evaluated the fee 22 years after the retainer was executed and 17 years after
the underlying case was settled. This case reflects the heavy burden the courts place on
lawyers to justify a fee in a dispute with a client.

As a bottom line, a determination of whether a fee is excessive is fact-driven and
one may argue subjective. This could not be clearer than from the vehement dissent in
the Lawrence case. Judge Catterson in Lawrence was outraged by the potential legal
fee and believed it was improper and unethical on its face and the matter did not have
to be remanded for further fact finding as ordered by the majority. Lawrence v. Miller,
48 A.D.3d at 10. Judge Catterson pointed out that the law firm had received $18 million
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on an hourly basis over 22 years and a modification of the fee agreement to a contingency
fee netted the firm more than $40 million more. This would have been for only four
months work and Judge Catterson believed the fee, pursuant to the modification, could
not be justified by the small accomplishment achieved after the modification. The
Judge adamantly believed the fee was unconscionable on its face and the Judge was so
outraged he suggested that the lawyers seeking the fee should be referred to a
disciplinary committee.

V.5 Retaining and Charging Liens

A client always has the right to terminate a lawyer’s representation. Cohen v. Grainger,
Tesoriero & Bell, 81 N.Y.2d 655,658 (1993); Lai Ling v. Modansky, 73 N.Y.2d 454,
457 (1989). When an attorney is discharged “without cause” and a new attorney is retained,
the client’s outgoing attorney has three options to protect his or her fee and monies
paid for expenses: a Retaining Lien; a Charging Lien; or, a plenary action. Teichner v.
W & J Holsteins, 64 N.Y.2d 977, 979 (1985); Rotker v. Rotker, supra, at 769.

There is no question that a client’s legal file is the property of the client. When a
client terminates a lawyer’s representation the lawyer must turn over the file to the
former client. Sage Realty Corp. v. Proskauer, Rose, Goetz & Mendelsohn, 91 N.Y.2d
30 (1997). Nonetheless, since the time of Lord Mansfield the courts have protected
lawyers from clients acting in bad faith and refusing to pay their legal fees by allowing
a lawyer to assert a Retaining Lien. Welsh v. Hale (1 Doug. 238) cited in Goodrich v.
McDonald, 67 Sickels 157 N.Y. 1889. In its current manifestation, a Retaining Lien
allows the lawyer to hold the client’s file/property until all outstanding monies owed
the lawyer are paid or secured. A court will require a lawyer to provide a client the file,
when monies are owed to the outgoing attorney, only if there are exigent circumstances.
See, e.g., Pileggiv. Pileggi, 127 A. D.2d 751 (2d Dept. 1987).

Once the outgoing lawyer has received payment for, or secured, all outstanding
expenses, the lawyer will typically be obligated to turn over the client’s file. Although
Retaining Liens are available for lawyers who worked on an hourly basis, these liens
are more commonly utilized when an outgoing lawyer in a contingency case seeks
reimbursement for expenses paid on behalf of a client in the litigation that will be
handled by incoming counsel. In other words, the outgoing lawyer does not want to
fund the litigation for which there is a new attorney. Most courts will uphold a Retaining
Lien until the expenses are paid or secured. (Universal Acupuncture Pain Services v.
State Farm Mutual Automobile, 232 F. Supp.2d 127 (S.D.N.Y. 2002).

It is common practice in contingency cases to use a Retaining Lien only to secure
the expenses and to allow the payment of any fee owed the outgoing attorney to be
reviewed at the end of the case. Reviewing a fee at the end of the case is more efficient
because it is easier to gain a perspective on the contribution of incoming and outgoing
counsel and, indeed, there may not be a fee if there is no successful conclusion.’

9 Schneider, Kleinick, Weitz, Damashek & Shoot v. City of New York, 302 A.D.2d 183, 187
(1st Dept. 2002); Contra, Universal Acupuncture Pain Services v. Quadrino & Schwartz,
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Typically, after all issues with respect to expenses and the client’s file have been
worked out, the outgoing lawyer will protect the recovery of their legal fee by the
enforcement of a Charging Lien. This type of lien automatically attaches to a recovery
or settlement by operation of law if the lawyer appeared as attorney of record in the
proceeding. See Judiciary Law § 475.'° The mere fact that the lawyer acted as counsel
is not sufficient to trigger a Charging Lien because the lawyer must have been an
attorney of record, even if for a short time. Kent v. Baker, 31 Misc. 2d 840 (Nass. Cty.
Supr. Ct. 1961) Charging Liens are decided by the trial court at a hearing that could be
held at the time of the discharge or at the conclusion of the case. Universal Acupuncture
Pain Services v. State Farm Mutual Automobile, 232 F. Supp.2d at 130 (S.D.N.Y.
2002); Lai Ling v. Modensky, supra, at 457. With contingency fees, the Charging Lien
hearing will typically be held at the conclusion of the case for the reasons explained
above. Id.

At a Charging Lien hearing the court will decide what part of the fee, if any, the
outgoing attorney should receive. A lawyer who was discharged without cause is
entitled to recover compensation for a “fair and reasonable value of the services
rendered” whether that is more or less than allowed for in a retainer agreement. Lai
Ling v. Modensky, supra, at 457. In contingency cases when there is a dispute between
a client and the out-going lawyer the basis for the lawyer’s fee is quantum meruit.
However, when the fee dispute is between incoming and outgoing attorneys, the out-
going attorney may elect quantum meruit or a percentage of the fee based upon the
proportionate share of the work performed on the whole case. Warren v. Meyers, 187
Misc. 2d 668 (Sup. Ct. Nass. Cty. 2001). There is case law with respect to dividing fees
in Charging Lien cases when it is based upon a percentage of the fee, but these cases
provide only rough guidelines. "

In lieu of asserting a Charging Lien the outgoing lawyer always has the option of
pursuing a plenary action. The right to bring a plenary action accrues immediately
upon an attorney’s discharge and can be enforced against all of a client’s assets, not
only the settlement or recovery in the underlying action. Schneider, Kleinick, Weitz,
Damashek & Shoot v. City of New York, supra, at 189. However, a plenary action is
substantially more cumbersome than a fee hearing before the trial judge. In a plenary
action there is discovery and all of the “obstacles” that may arise in any litigation while

370 F.3d 259 (2004). (quantum meruit owed when no recovery even if there was only
a contingency fee agreement).

10 Judiciary Law § 475:
From the commencement of an action, special or other proceeding in any court or before any
state, municipal or federal department, except a department of labor, or the service of an answer
containing a counterclaim, the attorney who appears for a party has a lien upon his client’s
cause of action, claim or counterclaim, which attaches to a verdict, report, determination,
decision, judgment or final order in his client’ favor, and the proceeds thereof in whatever
hands they may come; and the lien cannot be affected by any settlement between the parties
before or after judgment, final order or determination. The court upon the petition of the client
or attorney may determine and enforce the lien.

11 See, e.g., Rebello v. City of New York, 135 A.D.2d 473 (work up to filing a Note of
Issue—20%); Rouen v. Chrysler Credit Corporation, 169 A.D.2d 656 (initial workup—15%);
Fischl v. Carbone, 162 Misc. 2d 343 (work up to the trial—20%).
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in a fee hearing it is typically managed expeditiously and with only minimal discovery
and without other extraneous process.

All of the remedies described above are available if the lawyer was discharged
without cause. However, the lawyer will not be entitled to a fee, a Retaining Lien or a
Charging Lien, if the lawyer was validly discharged for cause.'> A lawyer will also
have no right to assert either lien if the lawyer voluntarily withdrew without cause
or abandoned the case. People v. Keeffe, 50 N.Y.2d 149 (1980); Gary v. Cohen,
34 Misc.2d 971 (Sup. Ct. N.Y.C. 1962); Rotker v. Rotker, supra, at 770.

V.6 Division of Fees

Lawyers regularly refer matters to other lawyers who are not partners or associates of
the lawyer’s law firm. There are many reasons for referrals to another lawyer. The
most common is the pressures of time and the complexity of a matter. For example, a
lawyer may simply be too busy to prepare a case properly for trial at a given moment
or, after assuming a representation, may realize that a particular matter calls for the
skills of a lawyer more experienced in a particular field of law. Cases are sometimes
referred shortly after a lawyer is retained and other times a case is referred solely
for trial.

Prior to the new Rules, former DR 2-107" permitted and governed the division of
fees between unassociated lawyers whether it involved an arrangement colloquially
known as a “referral” or entailed a “co-counsel” relationship (collectively “referrals™).!
Under former DR 2-107, if two lawyers were not associated with each other and they
wished to divide a legal fee in a client’s case (which jointly could not be unreasonable)
the rule required disclosure to the client explaining that there would be a division of
the fee. However, under the former DR no writing was required. In addition, the fee
received was required to be in proportion to the services performed or each lawyer had
to assume joint responsibility for the representation in a writing given the client.

If the basis of the division was that the referring attorney was going to work on the
case, it has been uniformly held that the fee sharing agreement would be upheld as
long as “some” work was performed by the referring attorney. As long as the attorney
did not refuse to contribute, the courts did not look to the precise work performed. See
Cohen v. Bayger, 269 A.D.2d 739 (4th Dept. 2000). Although the word “some” was

12 See, e.g., Yannitelli v. D. Yannitelli & Sons Construction Corp., 247 A.D.2d 271 (1st Dept.
1998); Pessoni v. Rabkin, 220 A.D.2d 732 (2d Dept. 1995); Professional Responsibility Report,
Minkoff, What do you Mean I Don’t Get Paid? Fee Forfeiture in New York. (March 2003).

13 Prior to an amendment to former DR 2-107, if a lawyer referred a matter to another lawyer the
referring attorney had to do work on the case and take joint responsibility for the case in order
for the agreement to be in compliance with the Code and, thereby, enforceable as a matter of
law. See, e.g., Oberman v. Reilly, 66 A.D.2d 686 (1st Dept. 1978).

14 “Referrals” have customarily referred to one lawyer referring a case to another unassociated
lawyer and the referring lawyers performing no legal services. “Co-counsel” referrals usually
involve a referral to another attorney to handle all or most of the work, but the referring attorney
would do at least “some” work, if not more, and remain somewhat active in the case.
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used by many courts it was not specifically defined. See, e.g., Grasso v. Kubis, 198
A.D.2d 811, 812 (4th Dept. 1993); Witt v. Cohen, 192 A.D.2d 528 (2d Dept. 1993). It
is clear that only a minimal amount of work was necessary to establish “some” work.
For example, one court found that some work, “... may be rendered even merely by
correspondence.” Carter v. Katz, Shandell, Katz & Erasmous, 120 Misc. 2d 1009, 1018
(Sup. Ct. N.Y.C. 1983).

However, former DR 2-107 also provided an alternative for an attorney performing
“some” work to receive a portion of a fee. The originating lawyer simply had to remain
jointly responsible to the client. Former DR 2 -107(A). See, NYCLA Bar Op. 715
(1996); Aiello v. Uriel, 193 Misc. 2d at 659. Professor Roy Simon explained the rule in
relation to its amendment in 1990:

In 1990, New York significantly revised the Code, including DR 2-107(a). The
1990 Code ... reverted to the old ABA Canon 34 formulation allowing a division
of fees based either on service or responsibility. The 1990 Code also kept the other
fee sharing conditions from the 1970 New York version of DR 2-107(A). Thus, a
lawyer may properly receive a share of the fee simply for referring a matter to
another lawyer without doing any of the work, provided (1) the referring lawyer
assumes “joint responsibility” for the matter, (2) the client consents after notice,
and (3) the two lawyers together charge a reasonable total fee.

Roy Simon, Simon’s Code of Professional Responsibility Annotated 338 (2006 Ed.).

The amendment to former DR 2-107 grew out of the common practice of attorneys
referring cases and receiving a fee, but doing no work. It brought the rule in line with
the custom and practice. By allowing an attorney to receive a fee simply by remaining
“jointly responsible” it provided an incentive to a lawyer to refer a case when the
lawyer was not competent to handle the matter. Moreover, by obligating the attorney
to remain jointly responsible when such referrals were made it forced the referring
attorney to refer a case to a responsible attorney because the referring attorney remained
“on the hook.” What precisely constitutes “joint responsibility” has been the subject of
many cases and commentaries. See, e.g., Professional Reasonability Report, Roy
Simon, Joint Responsibility under DR 2-107(4) (December 2002); Roy SiMON, SIMON’S
CoDE OF PROFESSIONAL RESPONSIBILITY ANNOTATED 435(2008 Ed.); Aiello v. Adar, supra,
at463. Comment 7 to Rule 1.5 succinctly describes joint responsibility as financial and
ethical responsibility as if the lawyers were partners.

The analysis and authorities cited above presumably will be applicable under Rule
1.5(g) because the rule isidentical to former DR 2-107, with two additional requirements.
First, the client must consent in writing to the fee sharing. Rule 1.5 (2). This is in all
fee sharing cases. This is distinct from the requirement that the referring lawyer provide
a writing to the client in which the lawyer confirms joint responsibility if that the
lawyer does not want to do any work on the case.

The other significant change in the new rule is that the specific share of the fee each
lawyer receives must be disclosed. Rule 1.5(g)(2). This specificity as to the precise
division is found in the ABA Model Rule, but has no counterpart in New York’s prior
rule. There may be a number of attorney-attorney relationships in which specific
disclosure as to the precise division of the fee may not be required, but the scope of the
Rule has not yet been defined.
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There have been many times when the attorney who has been referred a case refuses
to share the fee with the referring attorney. Needless to say, this has generated a fair
amount of litigation. However, the courts have generally enforced fee agreements,
with some exceptions. Benjamin v. Koeppel, 85 N.Y.2d 549 (1995); see also Cohen v.
Bayger, 269 A.D.2d at 741; cf., Graham v. Corona Group Home, 302 A.D.2d 358, 359
(2d Dept. 2003); New York Jury Instructions (2nd Ed. 2007), Vol.2, § 4:30, p. 766.
For instance, a court will not honor an agreement if the lawyers do not comply with
former DR 2-107, the referring attorney refused to contribute to the representation or
a client was confused or mislead. Benjamin v. Koeppel, supra, at 556, Samuel v. Sinel,
12 N.Y.3d 20. 205, 209 (2009). In one instance, the Court of Appeals for the Second
Circuit sua sponte denied a referring attorney any fee because the attorney did not
work on the case and did not provide the client a joint responsibility writing. The
Court also sua sponte gave the referring attorney’s share of the fee to the client and not
the incoming attorney. See Rodriguez v. Custodio, __ F.3d __, 2010 WL 547526 (2d
Cir. 2010).

VI. ANNOTATIONS OF ETHICS OPINIONS
VL1 Letters of Engagement

N.Y.S Bar Op. 816 (2007) (lawyer may ethically accept an advance payment retainer,
place such funds in the lawyer’s own account, and retain any interest earned. The
lawyer may require the client to forward an advance payment retainer to pay for final
fees that accrue at the end of the relationship.).

V1.2 Division of Fees

N.Y.S. Bar Op. 841 (2010) (an e-mail sent by a lawyer to other lawyers advising
them that he is handling personal injury cases involving certain pharmaceutical
products and asking the lawyers to refer cases to him, is neither an advertisement under
Rule 1.0(a) nor a solicitation under rule 7.3(b). Such a communication is not subject to
the filing requirement of Rule 7.3. The e-mail must still comply with Rule 8.4’s
requirement concerning honesty, fraud and deceit and Rule 7.4 regarding statements
that a lawyer or firm is a “specialist” or “specializes.” If fee sharing with the referring
attorney is also contemplated, the provisions of Rule 1.5(g) have to be complied with
as well.).

N.Y.S Bar Op. 819 (2007) (lawyer may agree with a client to accept less than the
judicially determined fee in a domestic relations matter, but agree to reimburse the
client for amounts the lawyer later receives from opposing party pursuant to a fee
award).

N.Y.S Bar Op. 806 (2007) (New York law firms may participate with foreign law
firms in handling New York legal matters, and share legal fees for those matters, when
the foreign firm has lawyers of professional education, training, and ethical standards
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comparable to those of American lawyers and the firm otherwise complies with former
DR 2-107(a)).

NYCLA Bar Op. 733 (2004) (attorney may share an office space with other
designated professionals, such as an accountant, provided the attorney does not pay or
accept referral fees and there is no fee splitting. Any shared office expenses must be
meticulously accounted for.).

N.Y.S Bar Op. 745 (2001) (lawyer who is disqualified from a matter on a non-
consentable conflict of interest may not receive a referral fee. A lawyer with a
consentable conflict of interest who refers the matter to another attorney may receive
a referral fee.).

N.Y.S Bar Op. 739 (2001) (lawyer who represents a low or moderate income
individual in a matrimonial action for a reduced fee may include in the retainer
agreement a provision contemplating an application to the court for counsel fees from
the client’s spouse at the lawyer’s customary rate).

N.Y.S Bar Op. 733 (2000) (non-lawyers may be compensated based on a profit
sharing arrangement but may not be paid a percentage of profits or fees attributable to
particular client matters referred by the employee).

NYCLA Bar Op. 715 (1996) (lawyer who refers a matter to another lawyer and
receives fees based on acceptance of joint responsibility is obligated to accept vicarious
liability for any malpractice occurring during representation, but is not required to
supervise the receiving lawyer. An agreement whereby the receiving lawyer agrees to
hold harmless and indemnify the referring lawyer for any malpractice is permitted
provided it does not limit the client’s rights against the referring lawyer.).

VII. ANNOTATIONS OF CASES
VII.1 Letters of Engagement

New York: Matter of Hogan, 56 A.D.3d 887 (3d Dept. 2008) (court disbarred the attor-
ney for failing to either provide a letter of engagement or enter into a retainer agreement
when representing clients, among many other more egregious disciplinary violations).
Matter of O’Bryan, 55 A.D.3d 254 (4th Dept. 2008) (attorney was suspended for six
months for failing to execute written retainer agreements in domestic relations matters,
among other more serious disciplinary violations).

Barry Mallin & Assocs. v. Nash Metalware Co., 18 Misc. 3d 890, 849 N.Y.S.2d 752
(N.Y. Civil Ct. 2008) (failure to provide a letter of engagement or written retainer
agreement does not defeat recovery in quantum meruit, but the burden is on the lawyer
y claiming a fee to prove the value of the services rendered “clearly, and in detail.”
Assuming arguendo the law firm had alleged a quantum meruit claim, the firm was
unable to provide billing records with sufficient precision to entitle them to
recovery.).

Rubenstein v. Ganea, 41 A.D. 3d 54 (2d Dept. 2007) (failure to provide a letter of
engagement or written retainer agreement does not defeat recovery in quantum meruit
against non-matrimonial clients).
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Siagha v. David Katz & Assocs., 16 Misc. 3d 1130(A), 847 N.Y.S.2d 905 (N.Y.
Sup. Ct. 2007) (execution of a retainer agreement was sufficient to establish a
contingency fee arrangement when the representation was passed between firms, and
no new retainer agreement was prepared by the second firm).

Ween v. Dow, 35 A.D.3d 58 (1st Dept. 2006) (burden of showing a fee contract is
“fair, reasonable and fully known and understood by the client,” rests on the shoulders
of the attorney).

Castellano v. Ross, 19 A.D.3d 1020 (4th Dept. 2005) (failure to obtain a written
retainer agreement in a domestic relations matter precluded recovery for attorneys’
fees despite the fact that there was a prior representation).

Federal: Naiman v. New York Univ. Hosp. Center, 351 F. Supp. 2d 257 (S.D.N.Y.
2005) (supplemental contingency fee agreement was rejected because it was not
promptly documented and implicated New York’s general hostility to midstream
efforts to increase a contingency fee percentage).

VIL.2 Excessive Fees

New York: Goldston v. Bandwith Technology Corp., 52 A.D.3d 360 (1st Dept. 2008)
(validity of a retainer that paid the law firm in stock options was upheld, in part, because
the value of the services rendered were roughly equivalent to the value of the stock).
Lawrence v Miller, 48 A.D.3d 1 (1st Dept. 2007) (court found that a 40% contingency
fee agreement is not excessive on its face, and that a court would have to look to the
circumstances surrounding the agreement and the value of the attorney’s services in
proportion to the fees charged to determine whether it was excessive).

Matter of Fisher, 44 A.D.3d 127 (2d Dept. 2007) (court suspended the attorney for one
year for charging an excessive contingent fee, among other more egregious disciplinary
violations. Attorney charged approximately $84,000.00 for less than twenty hours of work.).

Matter of Kroll, 33 A.D.3d 270 (2d Dept. 2006) (attorney was publicly censured
attorney for charging excessive fees, among other more serious disciplinary violations.
Attorney charged over 75 clients approximately $11,500 for preparing patent
applications; this service generally retailed for $700.).

King v. Fox, 7 N.Y.3d 181, 851 N.E.2d 1184 (2006) (burden of showing that
contracts are fair, reasonable, and fully known and understood rests on the attorney
drafting the retainer agreement and an unconscionable retainer can be ratified under
limited circumstances).

520 East 72nd Commercial Corp. v. 520 East 72nd Owners Corp., 691 F. Supp. 728
(S.D.N.Y. 1988) (contingency fee may become unconscionable in its enforcement
when “the amount becomes large enough to be out of all proportion to the value of the
services rendered”).

Federal: King v. Fox, 418 F.3d 121 (2d Cir. 2005) (court found an issue of material

fact with respect to the unconscionability of a fee agreement because there may not
have been a meeting of the of minds at the time the contract was sought; there were
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allegations of deceptive practices by the attorney; and, there was a large contingency
fee in relation to the modest amount of work.)

Levisohn, Lerner, Berger & Langsam v. Medical Taping Sys., 20 F. Supp. 2d 645
(S.D.N.Y. 1998) (client was entitled to be recompensed for the payments made to a
law firm under a retainer agreement the firm subsequently terminated, minus the
quantum meruit value of work the firm had already done).

VIL.3 Contingency Fees

New York: Lawrence v. Miller, 48 A.D.3d 1 (1st Dept. 2007) (validity of contingency
fee arrangements are judged with reference to the “facts and circumstances surround-
ing the agreement, including the parties’ intent and the value, in hindsight, of the attor-
ney’s services in proportion to the fees charged”).

Kingv.Fox, 7N.Y.3d 181 (2006) (burden of showing that contracts are fair, reasonable,
and fully known and understood rests on the attorney drafting the retainer agreement).

Gillman v. Chase Manhattan Bank, 73 N.Y.2d 1 (1988) (for a contingency fee not
to be declared unconscionable a lawyer must demonstrate there was no procedural or
substantive unconscionability).

Federal: King v. Fox, 418 F.3d 121 (2005) (large contingency fee in relation to a
modest amount of work may contribute to a finding of unconscionability).

Universal Acupuncture Pain Services v. Quadrino & Schwartz, 370 F.3d 259 (2d
Cir. 2004) (although courts may calculate quantum meruit at the time of discharge a
court does not abuse its discretion by postponing that determination until the completion
of the underlying case).

Universal. Acupuncture Pain Services v. State Farm Mutual Automobile, 232 F.
Supp. 2d 127 (S.D.N.Y. 2002) (terminated firm may not be entitled to quantum meruit
until the “conclusion of the [underlying] litigation because the amount of recovery is
an element in fixing the amount that will be paid”).

520 East 72nd Commercial Corp. v. 520 East 72nd Owners Corp., 691 F. Supp. 728
(S.D.N.Y. 1988) (attorneys operating under a valid contingency fee retainer are entitled
to quantum meruit for work done if their services are terminated prior to disposition,
provided they keep sufficient contemporaneous records of that work).

VIl.4 Retaining and Charging Liens

Levin & Glasser, P.C. v. Kenmore Property, LLC 896 N.Y.S.2d 311, 314 (A.D., 1st
Dept. 2010) (law firm entitled to withhold its legal fee that was in dispute from the
client’s escrow account and must promptly pay funds to client after the final arbitration
for the fee dispute was concluded).

Schneider, Kleinick, Weitz, Damashek & Shoot v. City of New York, 302 A.D.2d
183 (1st Dept. 2002) (defendant is obligated to honor a charging lien and it may be
liable to outgoing counsel if it fails to do so).
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Yannitelli v. D. Yannitelli & Sons Construction Corp., 247 A.D.2d 271 (1st Dept.
1998) (attorney forfeited entitlement to fees based on numerous violations of the
Code of Professional Responsibility in the case over a period of years).

Pessoni v. Rabkin, 220 A.D.2d 732 (2d Dept. 1995) (attorney forfeited entitlement
to fees based on his violation of the Disciplinary Rules during his representation).

Rouen v. Chrysler Credit Corporation et al., 169 A.D.2d 656 (1st Dept. 1991)
(discharged attorneys were entitled to 15% of a contingency fee award based on their
commencing the action, serving a summons and complaint, filing a bill of particulars,
representing the client at depositions, and accumulating various records.)

Fischl v. Carbone, 162 Misc. 2d 343 (N.Y.Sup. Ct. 1994) (discharged attorney was
entitled to 20% of a contingency fee award when he prepared the case up until trial, but
the incoming attorney tried the case and filed two appeals).

Rebello v. City of New York, 135 A.D.2d 473 (1st Dept. 1987) (discharged attorney
was entitled to 20 percent of a contingency fee award based on his filing of the
notice of claim, representation at a comptroller’s hearing, commencing the action,
serving a bill of particulars, and reviewing hearing transcripts in connection with
the case.)

VIL.5 Division of Fees

In re Stahl, 72 A.D.3d 218, 222, 895 N.Y.S.2d 338, 341 (1st Dept. 2010) (attorney’s
conduct violated his duties to his fellow attorney by failing to promptly notify a third
person of the receipt of funds in which the third person has an interest; and by failing
to promptly deliver such funds to the third person”).

Samuel v. Druckman, 12 N.Y.3d 205 (2009) (attorney was entitled to one third of a
contingency fee award despite the fact that his work did not contribute to the enhanced
fee because the language of their fee sharing agreement controls).

Okoli v. Maduegbuna, 62 A.D.3d 477 (1st Dept. 2009) (an oral fee sharing agreement
between attorneys indicating that attorneys will split fees as they “had done in the
past,” was valid and enforceable when there was a previous course of conduct).

Weinstein v. Breitbart, 65 A.D.3d 587 (2d Dept. 2009) (in a fee sharing dispute,
whether the attorneys assumed joint responsibility for representation in a writing to the
client is an issue of material fact).

Lynn v. Purcell, 40 A.D.3d 729 (2d Dept. 2007) (attorneys assumed joint
representation for a matter when a letter sent to the client clearly reflected that they
would share equally in the workload and the fees).

Weinstein v. Breitbart, 31 A.D.3d 753 (2d Dept. 2006) (when a client consents to a
fee sharing agreement and both attorneys do some share of the work, courts will
enforce that agreement without inquiring into the precise worth of the actual services
performed by the attorneys).

Lynn v. Purcell, 11 Misc. 3d 400 (Nass. Sup. Ct. 2005) (attorneys assuming joint
responsibility for a matter must perform some work with respect to the representation
or they will only be entitled to the value of their work in quantum meruit).
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Graham v. Corona Group Home, 302 A.D.2d 358 (2d Dept. 2003) (an attorney
was entitled to his share of fees pursuant to a fee splitting agreement when he
performed 10% of the work on the case even though the agreement will entitle him to
one third).

Aiello v. Adar, 193 Misc. 2d 649 (Bx. Sup. Ct. 2002) (when attorneys share a fee
in a manner inconsistent with the work done they must assume joint responsibility
for the representation. “Joint representation is synonymous with joint and several
liability.”).

Cohen v. Bayger, 269 AD.2d 739 (4th Dept. 2000) (providing a firm with office
support and the assistance of an associate was “some” work sufficient to enforce a fee
splitting agreement).

Benjamin v. Koeppel, 85 N.Y.2d 549 (1995) (failure to comply with attorney
registration requirement does not preclude an attorney from collecting professional
fees).

Gold v. Katz, 193 A.D.2d 566 (1st Dept. 1993) (an attorney “Of Counsel” to a law
firm with a fixed link to the firm who regularly participates in the firm’s work is an
associate of the firm and not subject to a prohibition on fee splitting).
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Rule 1.6: Confidentiality of Information

I. TEXT OF RULE 1.6!

(a) A lawyer shall not knowingly reveal confidential information, as defined in this
Rule, or use such information to the disadvantage of a client or for the advantage of the
lawyer or a third person, unless:

(1) the client gives informed consent, as defined in Rule 1.0(j);

(2) the disclosure is impliedly authorized to advance the best interests of the client
and is either reasonable under the circumstances or customary in the professional
community; or

(3) the disclosure is permitted by paragraph (b).

“Confidential information” consists of information gained during or relating to the
representation of a client, whatever its source, that is (a) protected by the attorney-
client privilege, (b) likely to be embarrassing or detrimental to the client if disclosed,
or (c) information that the client has requested be kept confidential. “Confidential
information” does not ordinarily include (i) a lawyer’s legal knowledge or legal
research or (ii) information that is generally known in the local community or in the
trade, field or profession to which the information relates.

(b) A lawyer may reveal or use confidential information to the extent that the lawyer
reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily harm;

(2) to prevent the client from committing a crime;

1 Rules Editor Ronald C. Minkoff is the head of the Professional Responsibility Group at
Frankfurt Kurnit Klein & Selz, P.C. He is also the former President of the Association of
Professional Responsibility Lawyers, and an Adjunct Professor of Professional Responsibility
at the NYU School of Law. He was a member of the NYS Bar Association’s Committee on
Standards of Attorney Conduct (COSAC) and was on the subcommittee that helped draft New
York Rule of Professional Conduct 1.6. The research assistance of Gergana Hristova Miteva is
gratefully acknowledged.
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(3) to withdraw a written or oral opinion or representation previously given by the
lawyer and reasonably believed by the lawyer still to be relied upon by a third person,
where the lawyer has discovered that the opinion or representation was based on
materially inaccurate information or is being used to further a crime or fraud;

(4) to secure legal advice about compliance with these Rules or other law by the
lawyer, another lawyer associated with the lawyer’s firm or the law firm;

(5) (i) to defend the lawyer or the lawyer’s employees and associates against an
accusation of wrongful conduct; or

(i1) to establish or collect a fee; or

(6) when permitted or required under these Rules or to comply with other law or
court order.

(c) A lawyer shall exercise reasonable care to prevent the lawyer’s employees,
associates, and others whose services are utilized by the lawyer from disclosing or
using confidential information of a client, except that a lawyer may reveal the
information permitted to be disclosed by paragraph (b) through an employee.

1. NYSBA COMMENTARY
Scope of the Professional Duty of Confidentiality

[1] This Rule governs the disclosure of information protected by the professional duty
of confidentiality. Such information is described in these Rules as “confidential
information” as defined in this Rule. Other rules also deal with confidential information.
See Rule 1.9(c)(1) for the lawyer’s duties with respect to the use of such information
to the disadvantage of clients and former clients; Rule 1.9(c)(2) for the lawyer’s duty
not to reveal information relating to the lawyer’s prior representation of a former client;
Rule 1.14(c) for information relating to representation of a client with diminished
capacity; Rule 1.18(b) for the lawyer’s duties with respect to information provided to
the lawyer by a prospective client; Rule 3.3 for the lawyer’s duty of candor to a tribunal;
and Rule 8.3(c) for information gained by a lawyer or judge while participating in an
approved lawyer assistance program.

[2] A fundamental principle in the client-lawyer relationship is that, in the absence of
the client’s informed consent, or except as permitted or required by these Rules, the
lawyer must not knowingly reveal information gained during and related to the
representation, whatever its source. See Rule 1.0(j) for the definition of informed
consent. The lawyer’s duty of confidentiality contributes to the trust that is the hallmark
of the client-lawyer relationship. The client is thereby encouraged to seek legal
assistance and to communicate fully and frankly with the lawyer, even as to embarrassing
or legally damaging subject matter. The lawyer needs this information to represent the
client effectively and, if necessary, to advise the client to refrain from wrongful
conduct. Typically, clients come to lawyers to determine their rights and what is, in the
complex of laws and regulations, deemed to be legal and correct. Based upon
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experience, lawyers know that almost all clients follow the advice given, and the law
is thereby upheld.

[3] The principle of client-lawyer confidentiality is given effect in three related bodies of
law: the attorney-client privilege of evidence law, the work-product doctrine of civil
procedure and the professional duty of confidentiality established in legal ethics codes.
The attorney-client privilege and the work-product doctrine apply when compulsory
process by a judicial or other governmental body seeks to compel a lawyer to testify or
produce information or evidence concerning a client. The professional duty of client-
lawyer confidentiality, in contrast, applies to a lawyer in all settings and at all times,
prohibiting the lawyer from disclosing confidential information unless permitted or
required by these Rules or to comply with other law or court order. The confidentiality
duty applies not only to matters communicated in confidence by the client, which are
protected by the attorney-client privilege, but also to all information gained during and
relating to the representation, whatever its source. The confidentiality duty, for example,
prohibits a lawyer from volunteering confidential information to a friend or to any other
person except in compliance with the provisions of this Rule, including the Rule’s reference
to other law that may compel disclosure. See Comments [12]-[13]; see also Scope.

[4] Paragraph (a) prohibits a lawyer from knowingly revealing confidential information
as defined by this Rule. This prohibition also applies to disclosures by a lawyer that do
not in themselves reveal confidential information but could reasonably lead to the
discovery of such information by a third person. A lawyer’s use of a hypothetical to
discuss issues relating to the representation with persons not connected to the
representation is permissible so long as there is no reasonable likelihood that the
listener will be able to ascertain the identity of the client.

[4A] Paragraph (a) protects all factual information “gained during or relating to the
representation of a client,” but not information obtained before a representation begins
or after it ends. See Rule 1.18, dealing with duties to prospective clients. Information
relates to the representation if it has any possible relevance to the representation or is
received because of the representation. The accumulation of legal knowledge or legal
research that a lawyer acquires through practice ordinarily is not client information
protected by this Rule. However, in some circumstances, including where the client and
the lawyer have so agreed, a client may have a proprietary interest in a particular product
of the lawyer’s research. Information that is generally known in the local community or
in the trade, field, or profession to which the information relates is also not protected,
unless the client and the lawyer have otherwise agreed. Information that is in the public
domain is not protected unless the information is difficult or expensive to discover. For
example, a public record is confidential information when it may be obtained only
through great effort or by means of a Freedom of Information request or other process.

Use of Information Related to Representation

[4B] The duty of confidentiality also prohibits a lawyer from using confidential
information to the advantage of the lawyer or a third person or to the disadvantage of
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a client or former client unless the client or former client has given informed consent.
See Rule 1.0(j) for the definition of “informed consent.” This part of paragraph (a)
applies when information is used to benefit either the lawyer or a third person,
such as another client, a former client or a business associate of the lawyer. For
example, if a lawyer learns that a client intends to purchase and develop several
parcels of land, the lawyer may not (absent the client’s informed consent) use that
information to buy a nearby parcel that is expected to appreciate in value due to the
client’s purchase, or to recommend that another client buy the nearby land, even if the
lawyer does not reveal any confidential information. The duty also prohibits
disadvantageous use of confidential information unless the client gives informed
consent, except as permitted or required by these Rules. For example, a lawyer assisting
a client in purchasing a parcel of land may not make a competing bid on the same
land. However, the fact that a lawyer has once served a client does not preclude the
lawyer from using generally known information about that client, even to the
disadvantage of the former client, after the client-lawyer relationship has terminated.
See Rule 1.9(c)(1).

Authorized Disclosure

[5] Except to the extent that the client’s instructions or special circumstances limit that
authority, a lawyer is impliedly authorized to make disclosures about a client when
appropriate in carrying out the representation. In some situations, for example, a lawyer
may be impliedly authorized to admit a fact that cannot properly be disputed or to
make a disclosure that facilitates a satisfactory conclusion to a matter. Implied
disclosures are permissible when they (i) advance the best interest of the client and (ii)
are either reasonable under the circumstances or customary in the professional
community. In addition, lawyers in a firm may, in the course of the firm’s practice,
disclose to each other information relating to a client of the firm, unless the client has
instructed that particular information be confined to specified lawyers. Lawyers are
also impliedly authorized to reveal information about a client with diminished capacity
when necessary to take protective action to safeguard the client’s interests. See Rules
1.14(b) and (c).

Disclosure Adverse to Client

[6] Although the public interest is usually best served by a strict rule requiring lawyers
to preserve the confidentiality of information relating to the representation of their
clients, the confidentiality rule is subject to limited exceptions that prevent substantial
harm to important interests, deter wrongdoing by clients, prevent violations of the law,
and maintain the impartiality and integrity of judicial proceedings. Paragraph (b)
permits, but does not require, a lawyer to disclose information relating to the
representation to accomplish these specified purposes.
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[6A] The lawyer’s exercise of discretion conferred by paragraphs (b)(1) through (b)(3)
requires consideration of a wide range of factors and should therefore be given great
weight. In exercising such discretion under these paragraphs, the lawyer should
consider such factors as: (i) the seriousness of the potential injury to others if the
prospective harm or crime occurs, (ii) the likelihood that it will occur and its imminence,
(iii) the apparent absence of any other feasible way to prevent the potential injury,
(iv) the extent to which the client may be using the lawyer’s services in bringing about
the harm or crime, (v) the circumstances under which the lawyer acquired the
information of the client’s intent or prospective course of action, and (vi) any other
aggravating or extenuating circumstances. In any case, disclosure adverse to the
client’s interest should be no greater than the lawyer reasonably believes necessary to
prevent the threatened harm or crime. When a lawyer learns that a client intends to
pursue or is pursuing a course of conduct that would permit disclosure under paragraphs
(b)(1), (b)(2) or (b)(3), the lawyer’s initial duty, where practicable, is to remonstrate
with the client. In the rare situation in which the client is reluctant to accept the lawyer’s
advice, the lawyer’s threat of disclosure is a measure of last resort that may persuade
the client. When the lawyer reasonably believes that the client will carry out the
threatened harm or crime, the lawyer may disclose confidential information when
permitted by paragraphs (b)(1), (b)(2) or (b)(3). A lawyer’s permissible disclosure
under paragraph (b) does not waive the client’s attorney-client privilege; neither the
lawyer nor the client may be forced to testify about communications protected by the
privilege, unless a tribunal or body with authority to compel testimony makes a
determination that the crime-fraud exception to the privilege, or some other exception,
has been satisfied by a party to the proceeding. For a lawyer’s duties when representing
an organizational client engaged in wrongdoing, see Rule 1.13(b).

[6B] Paragraph (b)(1) recognizes the overriding value of life and physical integrity and
permits disclosure reasonably necessary to prevent reasonably certain death or
substantial bodily harm. Such harm is reasonably certain to occur if it will be suffered
imminently or if there is a present and substantial risk that a person will suffer such
harm at a later date if the lawyer fails to take action necessary to eliminate the threat.
Thus, a lawyer who knows that a client has accidentally discharged toxic waste into a
town’s water supply may reveal this information to the authorities if there is a present
and substantial risk that a person who drinks the water will contract a life-threatening
or debilitating disease and the lawyer’s disclosure is necessary to eliminate the threat
or reduce the number of victims. Wrongful execution of a person is a life-threatening
and imminent harm under paragraph (b)(1) once the person has been convicted and
sentenced to death. On the other hand, an event that will cause property damage but is
unlikely to cause substantial bodily harm is not a present and substantial risk under
paragraph (b)(1); similarly, a statistical likelihood that a mass-distributed product is
expected to cause some injuries to unspecified persons over a period of years is not a
present and substantial risk under this paragraph.

[6C] Paragraph (b)(2) recognizes that society has important interests in preventing a
client’s crime. Disclosure of the client’s intention is permitted to the extent reasonably
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necessary to prevent the crime. In exercising discretion under this paragraph, the
lawyer should consider such factors as those stated in Comment [6A].

[6D] Some crimes, such as criminal fraud, may be ongoing in the sense that the client’s
past material false representations are still deceiving new victims. The law treats such
crimes as continuing crimes in which new violations are constantly occurring. The
lawyer whose services were involved in the criminal acts that constitute a continuing
crime may reveal the client’s refusal to bring an end to a continuing crime, even though
that disclosure may also reveal the client’s past wrongful acts, because refusal to end a
continuing crime is equivalent to an intention to commit a new crime. Disclosure is not
permitted under paragraph (b)(2), however, when a person who may have committed
a crime employs a new lawyer for investigation or defense. Such a lawyer does not
have discretion under paragraph (b)(2) to use or disclose the client’s past acts that may
have continuing criminal consequences. Disclosure is permitted, however, if the client
uses the new lawyer’s services to commit a further crime, such as obstruction of justice
or perjury.

[6E] Paragraph (b)(3) permits a lawyer to withdraw a legal opinion or to disaffirm a
prior representation made to third parties when the lawyer reasonably believes that
third persons are still relying on the lawyer’s work and the work was based on
“materially inaccurate information or is being used to further a crime or fraud.” See
Rule 1.16(b)(1), requiring the lawyer to withdraw when the lawyer knows or reasonably
should know that the representation will result in a violation of law. Paragraph (b)(3)
permits the lawyer to give only the limited notice that is implicit in withdrawing an
opinion or representation, which may have the collateral effect of inferentially revealing
confidential information. The lawyer’s withdrawal of the tainted opinion or
representation allows the lawyer to prevent further harm to third persons and to protect
the lawyer’s own interest when the client has abused the professional relationship, but
paragraph (b)(3) does not permit explicit disclosure of the client’s past acts unless such
disclosure is permitted under paragraph (b)(2).

[7] [Reserved.]
[8] [Reserved.]

[9] A lawyer’s confidentiality obligations do not preclude a lawyer from securing
confidential legal advice about compliance with these Rules and other law by the
lawyer, another lawyer in the lawyer’s firm, or the law firm. In many situations,
disclosing information to secure such advice will be impliedly authorized for the
lawyer to carry out the representation. Even when the disclosure is not impliedly
authorized, paragraph (b)(4) permits such disclosure because of the importance of a
lawyer’s compliance with these Rules, court orders and other law.

[10] Where a claim or charge of any kind alleges misconduct of the lawyer related to
the representation of a current or former client, the lawyer may respond to the extent
the lawyer reasonably believes necessary to establish a defense. Such a claim can arise
in a civil, criminal, disciplinary or other proceeding and can be based on a wrong
allegedly committed by the lawyer against the client or on a wrong alleged by a third
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person, such as a person claiming to have been defrauded by the lawyer and client
acting together or by the lawyer acting alone. The lawyer may respond directly to the
person who has made an accusation that permits disclosure, provided that the lawyer’s
response complies with Rule 4.2 and Rule 4.3, and other Rules or applicable law.
A lawyer may make the disclosures authorized by paragraph (b)(5) through counsel.
The right to respond also applies to accusations of wrongful conduct concerning the
lawyer’s law firm, employees or associates.

[11] A lawyer entitled to a fee is permitted by paragraph (b)(5) to prove the services
rendered in an action to collect it. This aspect of the rule expresses the principle that
the beneficiary of a fiduciary relationship may not exploit it to the detriment of the
fiduciary.

[12] Paragraph (b) does not mandate any disclosures. However, other law may require
that a lawyer disclose confidential information. Whether such a law supersedes
Rule 1.6 is a question of law beyond the scope of these Rules. When disclosure of
confidential information appears to be required by other law, the lawyer must consult
with the client to the extent required by Rule 1.4 before making the disclosure, unless
such consultation would be prohibited by other law. If the lawyer concludes that other
law supersedes this Rule and requires disclosure, paragraph (b)(6) permits the lawyer
to make such disclosures as are necessary to comply with the law.

[13] A tribunal or governmental entity claiming authority pursuant to other law to
compel disclosure may order a lawyer to reveal confidential information. Absent
informed consent of the client to comply with the order, the lawyer should assert on
behalf of the client nonfrivolous arguments that the order is not authorized by law, the
information sought is protected against disclosure by an applicable privilege or other
law, or the order is invalid or defective for some other reason. In the event of
an adverse ruling, the lawyer must consult with the client to the extent required by
Rule 1.4 about the possibility of an appeal or further challenge, unless such consultation
would be prohibited by other law. If such review is not sought or is unsuccessful,
paragraph (b)(6) permits the lawyer to comply with the order.

[14] Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes
the disclosure is necessary to accomplish one of the purposes specified in paragraphs
(b)(1) through (b)(6). Before making a disclosure, the lawyer should, where practicable,
first seek to persuade the client to take suitable action to obviate the need for disclosure.
In any case, a disclosure adverse to the client’s interest should be no greater than the
lawyer reasonably believes necessary to accomplish the purpose, particularly when
accusations of wrongdoing in the representation of a client have been made by a third
party rather than by the client. If the disclosure will be made in connection with an
adjudicative proceeding, the disclosure should be made in a manner that limits access
to the information to the tribunal or other persons having a need to know the information,
and appropriate protective orders or other arrangements should be sought by the lawyer
to the fullest extent practicable.

[15] Paragraph (b) permits but does not require the disclosure of information relating
to a client’s representation to accomplish the purposes specified in paragraphs (b)(1)
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through (b)(6). A lawyer’s decision not to disclose as permitted by paragraph (b) does
not violate this Rule. Disclosure may, however, be required by other Rules or by other
law. See Comments [12]-[13]. Some Rules require disclosure only if such disclosure
would be permitted by paragraph (b). £.g., Rule 8.3(c)(1). Rule 3.3(c), on the other
hand, requires disclosure in some circumstances whether or not disclosure is permitted
or prohibited by this Rule.

Withdrawal

[15A] If the lawyer’s services will be used by the client in materially furthering a
course of criminal or fraudulent conduct, the lawyer must withdraw pursuant to
Rule 1.16(b)(1). Withdrawal may also be required or permitted for other reasons under
Rule 1.16. After withdrawal, the lawyer is required to refrain from disclosing or using
information protected by Rule 1.6, except as this Rule permits such disclosure. Neither
this Rule, nor Rule 1.9(c), nor Rule 1.16(e) prevents the lawyer from giving notice of
the fact of withdrawal. For withdrawal or disaffirmance of an opinion or representation,
see paragraph (b)(3) and Comment [6E]. Where the client is an organization, the
lawyer may be in doubt whether the organization will actually carry out the contemplated
conduct. Where necessary to guide conduct in connection with this Rule, the lawyer
may, and sometimes must, make inquiry within the organization. See Rules 1.13(b)
and (c).

Duty to Preserve Confidentiality

[16] Paragraph (c) requires a lawyer to exercise reasonable care to prevent disclosure
of information related to the representation by employees, associates and others whose
services are utilized in connection with the representation. See also Rules 1.1, 5.1 and
5.3. However, a lawyer may reveal the information permitted to be disclosed by this
Rule through an employee.

[17] When transmitting a communication that includes information relating to the
representation of a client, the lawyer must take reasonable precautions to prevent the
information from coming into the hands of unintended recipients. This duty does not
require that the lawyer use special security measures if the method of communication
affords a reasonable expectation of privacy. Special circumstances, however, may
warrant special precautions. Factors to be considered in determining the reasonableness
of the lawyer’s expectation of confidentiality include the sensitivity of the information
and the extent to which the privacy of the communication is protected by law or by a
confidentiality agreement. A client may require the lawyer to use a means of
communication or security measures not required by this Rule, or may give informed
consent (as in an engagement letter or similar document) to the use of means or
measures that would otherwise be prohibited by this Rule.

[18] [Reserved.]
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I1l. CROSS-REFERENCES

I11.1 Former New York Code of Professional Responsibility:

Former DR 4-101

111.2 ABA Model Rules:

ABA Model Rules of Professional Conduct, Rules 1.6, 1.13, 3.9 & 4.1

I11.3 Other Relevant Texts:

N.Y. CPLR § 3101 (work product doctrine)

N.Y. CPLR § 4503 (attorney-client privilege)

N.Y. CPLR § 4548 (application of the attorney-client privilege to electronic
communications)

Fed. Rules of Evidence, Rules 501 and 502

Sarbanes-Oxley Act, 15 U.S.C.A. § 7245 (2007)

Standards of Professional Conduct for Attorneys Appearing and Practicing Before the
Commission in the Representation of an Issuer, 17 C.F.R. §§ 205.1-.7

IV. PRACTICE POINTERS

1. You can never be too careful about protecting the attorney-client privilege.

2. Make sure every written communication that you intend to reflect a privileged
attorney-client communication prominently states: “PRIVILEGED AND
CONFIDENTIAL; ATTORNEY-CLIENT COMMUNICATION.”

3. Make sure oral communications that you intend to remain privileged take place
only between lawyers (or the lawyer’s staff) and the client (or the client’s agent).
Exclude third parties from the room (including the client’s wife, children, or other
relatives) to protect the privilege, except in the rare circumstances where the client
has physical or linguistic difficulty communicating with the lawyer and the third
party’s services are needed. Doing this may seem rude or cause resentment, but it
is necessary to protect the privilege.

4. Make sure written communications to a client are not routed or otherwise disclosed
to non-client third parties. This will break the privilege.

5. If you are going to communicate by e-mail with a client, do so using the client’s
private account. Particularly in New York, attorney communications directed to a
client’s business e-mail account have been held non-privileged.

6. Lawyers who represent corporations and other large business entities often are
asked to provide business as well as legal advice. Only the latter is privileged.
Many lawyers think it is most protective of the privilege to not separate the legal
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10.

11.

12.

13.

14.
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from the non-legal advice, either in memos or in formal meetings, hoping that a
careless judge scrutinizing it later will lump together everything the lawyer says
as “legal” advice. This is a mistake. If a judge finds advice is primarily non-legal,
she will order disclosure of all of it—including the legal part. The better practice
is to separate and protect the legal portion of the advice. In an internal memoran-
dum, for example, the corporate lawyer should put a section clearly marked legal
advice. In a formal meeting (especially a board meeting), the lawyer should ensure
the minutes state clearly the portions of the meeting that are devoted to legal
advice, and the room should be cleared of all nonessential personnel while the
legal advice is rendered.

Remember that just about everything you know about a client can be categorized
as “confidential information.” Do not disclose to third parties client-related infor-
mation, even information you consider non-privileged, without first obtaining
permission from the client. Also, think long and hard before asking for that
permission—especially when it involves potential contacts with the media. If you
do ask for that permission, remember you have to get “informed consent” from the
client before revealing the information, which requires detailed disclosure about
the risks of doing so. The “informed consent” should be in writing if at all
possible.

. If a client instructs you not to disclose certain information he or she provides to

you, you should follow that instruction. It is a mistake to substitute your own judg-
ment for the client’s in this area.

. Lawyers must be cautious when talking to third parties about their clients even in

highly publicized cases. Not only may the publicly available information about
the case be incorrect, but the lawyer talking about that information may also inad-
vertently cross a line and reveal information that can be classified as confidential,
or may simply make statements that harm the client’s case. Lawyers should think
twice before talking about their client’s cases in public—not because the Rules
require it, but because common sense often demands it.

Even when a client sues you or brings a disciplinary complaint against you, you
should limit disclosure of confidential information to what is absolutely necessary
to defend yourself, and you should avoid disclosure entirely if at all possible.
Some judges and Bar prosecutors get offended by lawyers who are too ready to
disclose confidential client information.

In any proceeding, be careful about raising defenses that you might have to prove
by revealing advice of counsel. This can result in a waiver of the privilege.
Always, always, always think long and hard before waiving the attorney-client
privilege. You will almost always reveal information you wish you had not.

If you do waive the attorney-client privilege, make every effort to obtain the other
side’s agreement to limit the scope of the waiver to the documents you produce.
Otherwise, you risk an argument that you have waived it as to the entire subject
matter.

When considering revealing confidential information to government regulators,
try to limit the scope of the waiver by obtaining an agreement from the regulator
that the waiver is limited to the proceeding at hand; that the information disclosed
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will not be disclosed to other persons or agencies; and that the information is
deemed protected under the applicable Freedom of Information statute.

15. Remember that all the exceptions set forth in N.Y. Rule 1.6(b) to the non-
disclosure of client information are not mandatory. You should, again, think long
and hard before invoking those exceptions. Your client (or anyone else) will rarely
question you if you do not reveal confidential information; your client will always
second-guess you if you do.

16. You can never be too careful about protecting the attorney-client privilege.

V. ANALYSIS®
V.1 Purpose of Rule 1.6

Among the most sacrosanct duties of a lawyer is the obligation to protect confidential
client information and to make disclosures only when permitted by law or professional
standards.® Rule 1.6 is consequently one of the most important provisions in the
recently enacted New York Rules of Professional Conduct. Entitled “Confidentiality
of Information,” Rule 1.6 is the primary professional responsibility standard that
governs the protection and release of information gained in the course of the professional
relationship.

Like the Rules themselves, Rule 1.6 became effective on April 1, 2009. It replaced
and substantially amended DR 4-101 of the former New York Code of Professional
Responsibility (“DR 4-101""), which had been in effect for almost 40 years. Former DR
4-101 was the subject of innumerable court decisions and Bar ethics opinions, many of
which now conflict (just as former DR 4-101 itself did) with Rule 1.6. Although many
of the overarching concepts of the new and old rules are the same, the language and
structure of the rules differ in several respects. These textual changes are often quite
significant.*

2 Portions of the Commentary are reprinted with slight modification from Mary C. Daly, When
Your Client Plans to Commit a Crime, N.Y. Pror. Res. Rep. 1 (Jan. 2001); Mary C. Daly,
“Noisy Withdrawal” From a Client’s Fraud, N.Y. Pror. REes. Rep. 3 (Aug. 2000); and Ronald
C. Minkoff, A Leak in the Dike, EtHics IN CoNTEXT 125-55 (PLI 2008 ed.). The authors
gratefully acknowledge the publishers’ permission to use the selected excerpts. Researchers
are urged to consult the annotations at the end of the Commentary. The references in the
Commentary and the annotations do not completely overlap, as the Commentary may contain
citations that the annotations do not, and vice versa.

3 For a comprehensive overview of the ethical standard of confidentiality and the attorney-client
privilege, see RESTATEMENT OF THE LAW GOVERNING LAWYERS §§ 59—86 (Supp. 2000 & 2005)
[hereinafter RESTATEMENT]; ABA/BNA, LAWYER’S MANUAL ON PrOFESsIONAL ConDucT § 55:101
(2006).

4 The textual analysis will be aided by two articles published in the New York Professional
Responsibility Reporter by Professor Roy Simon of Hofstra University School of Law, the
Vice-Chair and Chief Reporter for the COSAC Committee that principally drafted NY
Rule 1.6. See Roy Simon, Interesting Provisions in the New Rules—Part I, Rule 1.0 Through
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Rule 1.6 also differs from its supposed template, Model Rule 1.6 (“MR 1.6”), though
the two do have many textual and structural similarities. Among other differences,
Rule 1.6’s definition of “confidential information™ is less sweeping than “client
information” used in MR 1.6, and the permissible exceptions to confidentiality are
different. These differences will be described below, since they highlight the fact that
although New York makes it appear as if it adopted the “Model Rules” regime with
respect to confidentiality, that is not really the case.

Many features of the ethical and legal rules concerning attorney-client confidentiality
will be discussed, with a few important omissions. For example, this Commentary will
not contain a detailed discussion of the application of the evidentiary attorney-client
privilege in federal and state court, though the evidentiary privilege is addressed briefly
because it is an important component of Rule 1.6.° Ethical issues that implicate
attorney-client confidentiality will also not be discussed or included in the Case
Annotations, but are addressed more specifically in other New York Rules, including
conflicts of interest involving current and former clients (Rules 1.7-1.9); clients with
diminished capacity (Rule 1.14); information provided by prospective clients (Rule
1.18); candor to the tribunal (Rule 3.3); the “no-contact” rule (Rule 4.2); inadvertent
production of confidential information (Rule 4.3); and the mandatory reporting rules
(Rule 8.3). Readers are urged to refer to the chapters of this treatise addressing these
Rules.

In analyzing Rule 1.6, we will follow the basic structure of the Rule, which is
straightforward and uncomplicated. Subsection (a) defines “confidential information”
and forbids its use or disclosure unless specifically permitted; subsection (b) identifies
the six categories of circumstances in which a lawyer may make disclosure; and
subsection (c) requires a lawyer to take reasonable care that the lawyer’s employees,
associates, and others whose services are utilized by the lawyer observe the strictures
of Rule 1.6. Only the last subsection is virtually identical to former DR 4-101; the
other subsections contain important differences.® We will examine each of these
subsections in turn.

Rule 1.6, N.Y. Pror. Resp. Rep. 1 (Apr. 2009) [hereinafter Simon 4/09] and Roy Simon, Some
Interesting Provisions in the New Rules—Part II, Rule 1.6(b) Through Rule 1.7, N.Y. PRroF.
REesp. Rep. 1 (May 2009) [hereinafter Simon 5/09].

5 Numerous treatises address the evidentiary privilege in detail. For its application in federal
court, see 3 JosepH M. McLAUGHLIN, WEINSTEIN ON FEDERAL EvIDENCE §§ 501.02-03, 503 at
503-6-31, 503-1-118 (2d ed. Matthew Bender 2007) For its application in New York state
court, see, e.g., ROBERT A. BARKER & VINCENT C. ALEXANDER, EVIDENCE IN NEW YORK STATE AND
FEDERAL CoURTS (Supp. 2001 & 2004) MicHAEL M. MARTIN, DANIEL J. CaPrRA & FausT F. Rosst,
New York EviDence HanbBook § 5.2 at 308-34 (2d ed. Aspen 2003); RicHARD T. FARRELL,
PrINCE, RicHARDsON ON EVIDENCE (11th ed.), §§ 5-201-214 at 228-45 (Brooklyn Law School
1995).

6 Compare Rule 1.6(c) with former DR 4-101(D). The variations between the two subsections
are minor, and largely result from differences in defined terms.
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V.2 Subsection (a): The Definition of “Confidential Information”

[a] In General Subsection (a) creates a new concept in New Y ork professional respon-
sibility jurisprudence: “confidential information.”” This concept can be broken down
into four component parts: (1) Information “gained during or relating to the representa-
tion of a client” that is either (2) covered by the evidentiary attorney-client privilege
or (3) the disclosure of which may be embarrassing or detrimental to the client, both
of which are (4) subject to certain exceptions, some contained in the definition
(Rule 1.6(a)) and others listed separately (Rule 1.6(b)). As shown below, the definition
of confidential information retains, at least conceptually, the essential (and unique)
distinction that existed in former DR 4-101 between “confidences” and “secrets”—a
distinction professional responsibility lawyers in other jurisdictions find under-
inclusive and outmoded, but one with which New York lawyers have become quite
comfortable. Nevertheless, this distinction is ignored too frequently in memoranda of
law and judicial opinions and everyday conversations among lawyers and judges as
well as by the media and the public. It is unfortunate that the terms “attorney-client
privilege” and “attorney-client confidentiality” are applied interchangeably in a wide
range of settings, both in court and out of court, to describe a lawyer’s overarching
duty of confidentiality. In fact, there is a very important distinction between the rela-
tively narrow evidentiary privilege (applied only in court) and the far broader ethical
and common law prohibition (applied most everywhere else).® A lawyer ignoring
this distinction and treating the two concepts as interchangeable acts at his or her own
ethical peril.

[b] “Information Gained During or Relating to the Representation” The first com-
ponent of “confidential information” is that it includes “information gained during or
relating to the professional relationship, whatever its source.” We will analyze this
important phrase by breaking it into its component parts.

The Rules do not define “information.” For purposes of the ethics rules, “information”
is generally understood as referring to factual data. For example, a lawyer who learns
the details of a business client’s revenue stream, production schedules, or manufacturing
methods may not disclose or use those details unless specifically permitted by the
Rules. On the other hand, information learned by a plaintiff’s lawyer about “the
business or operations of [a] defendant corporation that is public information or that

7 As explained below, the client information protected by the New York Code was limited to
“confidences” and “secrets”—both defined terms under former DR 4-101(A). “Confidential
information” is a new, broader term. “Confidences” included information protected by the
evidentiary attorney-client privilege, and “secrets” were defined as information that is likely to
be embarrassing or detrimental to the client if disclosed, or that the client has requested be held
inviolate. See former DR 4-101(A).

8 See NYSBA Commentary to Rule 1.6, Comm. 3 (“The attorney-client privilege and the work-
product doctrine apply when compulsory process by a judicial or other governmental body
seeks to compel a lawyer to testify or produce information or evidence concerning a client. The
professional duty of client-lawyer confidentiality, in contrast, applies to a lawyer in all settings
and at all times. .. . ) (emphasis added).
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can be learned in future representations without relying on confidences or secrets of a
current client” is presumptively not protected. N.Y.S. Bar Op. 730 (2000).° This
distinction will be explored in greater detail below when we address the exceptions to
the definition of “confidential information” found in NY Rule 1.6(a).

There are three important concepts bound up in the phrase “gained during or relating
to the professional relationship.”

First, by focusing on information obtained “during” the relationship, the Rule
excludes “information obtained before a representation begins or after it ends.”!’ The
former (information obtained before a client relationship begins) is addressed by the
new “prospective client” rule, Rule 1.18,!! while the latter is not addressed in the Rules
at all (meaning that no prohibition exists on its use). Nevertheless, a lawyer learning
information about a former client must proceed with caution. If the information was
learned after the client-lawyer relationship ended and the information came from the
former client, the lawyer should be certain (and have evidence) that the client understood
that the relationship no longer existed before the lawyer discloses the information.

Second, in contrast to former DR 4-101, which was limited to information
“gained in” the professional relationship, Rule 1.6 expands the definition to include
information “relating to” the representation—the very same phrasing used in MR 1.6.
See MR 1.6(a) (“A lawyer shall not reveal information relating to the representation of
a client...”). This broader phrasing covers “disclosures by a lawyer that do not in
themselves reveal protected information but could reasonably lead to discovery of
such information by a third person” (e.g., telling a story about a well-known case at
a cocktail party, or using a hypothetical to describe a situation to a colleague while
ostensibly disguising the client’s identity), as well as information stemming from
a representation that could be used for the profit of the lawyer or a third person (e.g.,
the favorable impact to surrounding property values of a proposed real estate deal by a
client). See NYSBA Commentary to Rule 1.6, Comm. [4].

Third, the concept of “during the professional relationship” is primarily durational,
not substantive. Thus, if a client who hires a lawyer to handle a personal injury case
tells the lawyer in confidence about the client’s intent to make a tender offer to a public
company, the lawyer may not go out and buy stock in the company. Putting federal
“insider trading” prohibitions aside, the concept of “professional relationship” is broad

9  Accord NYCLA Bar Op. 717 (1996). See also N.Y.S. Bar Op. 723 (1999). As shown below,
the conclusions reached in these ethical opinions are codified in Rule 1.6(a), which
presumptively excludes certain categories of information from the definition of “confidential
information”. See Roy Simon, NYSBA Proposed Rules of Professional Conduct—Part 1V,
N.Y. Pror. Resp. REpTR. 1 (Apr. 2008), at 1 (discussing COSAC draft of Rule 1.6). For
additional analysis, see RESTATEMENT, supra note 3, § 60 cmt. b.

10  NYSBA Commentary to Rule 1.6, Comm. [4A].

11 Rule 1.18 takes a more nuanced approach to the confidentiality of communications from
prospective clients than existing New York bar committee opinions such as Nassau County Bar
Op. 98-9 (1999) (lawyer who learns information that would be helpful to a current client in the
course of an initial consultation regarding the lawyer’s possible retention by a different client
on an unrelated matter may not reveal the information to the current client). See the chapter on
NY Rule 1.18 for a more detailed explanation.
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enough to cover all nonpublic information learned when representing the client,
regardless of whether it is related to the subject matter of the representation. As will
soon be shown, this contrasts with the evidentiary attorney-client privilege, which
is generally limited to communications made for the purpose of obtaining legal
advice."?

The additional phrase “whatever its source” emphasizes the breadth of the concept
of “confidential information.” Thus, again, the restriction of Rule 1.6 is not limited to
communications from or to the client—another contrast with the evidentiary privilege.'®
All the information learned about the client during the representation, whether from
witnesses, documents, court conferences, or mediators, must remain inviolate, subject
to the various exceptions set forth in the Rule.

[c] Information “Protected by the Attorney-Client Privilege” As already noted,
it is beyond the scope of this Commentary to discuss the evidentiary attorney-client
privilege in any detail. Readers seeking guidance in this area should examine the
Restatement,'* treatises on the law of evidence,'’ entries in secondary sources such as
New York Jurisprudence,'® and, of course, applicable case law. Articles in the New
York Law Journal and the New York State Bar Association Journal are often
helpful.!” Although the opinions of bar association ethics committees will refer to the
evidentiary privilege in passing, they commonly decline to discuss its application
on the ground that its interpretation is a matter of law and therefore outside the
committee’s purview.

Nevertheless, the attorney-client privilege cannot be skipped entirely, because it is
specifically included in the definition of “confidential information,” just as it was
defined as a “confidence” covered by former DR 4-101. The precise definition of the
privilege takes different forms in the treatises and case law. One traditional definition,
used in U.S. v. Kovel, 296 F.2d 918, 921 (2d Cir. 1961) and cited in several later
Second Circuit cases,!® states that the privilege attaches:

(1) where legal advice of any kind is sought (2) from a professional legal advisor
in his capacity as such, (3) the communications relating to that purpose, (4) made
in confidence (5) by the client, (6) are at his instance permanently protected
(7) from disclosure by himself and the legal advisor, (8) except the protections be
waived.”

12 See, e.g., US. v. Kovel, 296 F.2d 918, 921 (2d Cir. 1961) (limiting evidentiary privilege to
“communications relating to that purpose” for which client consulted lawyer).

13 Seeid. at 921 (limiting evidentiary privilege to communications “by the client”).

14 See generally RESTATEMENT, supra note 3, §§ 68—86.

15 See surpra note 5 for a list of treatises.

16 E.g.,N.Y. JUuRISPRUDENCE 2D Attorneys at Law, §§ 15155 (Supp. 1997 & 2004).

17 See e.g., Claudia Hinrichsen, Meeting Ethical Obligations When Representing Healthcare
Clients, N.Y.L.J. 1 (Jan. 25, 1999) infra note 17.

18 See, e.g., In re Grand Jury Subpoena Duces Tecum Dated September 15, 1983, 731 F.2d 1032,
1036 (2d Cir. 1984); U.S. v. Bein, 728 F.2d 107, 112 (2d Cir. 1984).
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In any event, whatever definition is used, the substantive content of the evidentiary
attorney-client privilege is generally similar at the federal and state levels."

The rules governing application of the evidentiary attorney-client privilege differ in
New York state and federal court. In state court, CPLR § 4503(a) governs; it codifies
the New York state formulation of the privilege.”2 CPLR § 4548 specifically extends
the privilege to electronic communications.”! Meanwhile, in federal lawsuits, the
privilege is governed by Rule 501 of the Federal Rules of Evidence, which provides in
relevant part:

[TThe privilege of a witness ... shall be governed by the principles of the common
law as they may be interpreted by the courts of the United States in light of reason
and experience. However, in civil actions and proceedings, with respect to an
element of a claim or defense as to which State law supplies the rule of decision the
privileges of a witness ... shall be determined in accordance with State law.

Thus, in all criminal cases and most civil actions or proceedings, a federal court
must look to Rule 501 and apply “the principles of the common law” as interpreted by
other federal courts “in light of reason and experience.” The federal court will apply
the state attorney-client privilege only with respect to an element of a claim or defense
as to which state law supplies the rule of decision.? Civil actions and proceedings
involving diversity and supplemental jurisdiction are the two most common instances
in which the federal courts will be called upon to apply either section 4503 or 4548 of
the CPLR.

Finally, the newly added Federal Rule of Evidence 502 (“Rule 502”) includes
dramatic new attorney-client privilege protections for litigants in federal proceedings,
mainly by limiting the scope of any purported privilege waiver. The rule will not be
discussed at length here, since it concerns the evidentiary privilege and its application
is limited to federal court. Nevertheless, Rule 502 must be mentioned because it
addresses some important issues. The first is what is known as selective privilege
waiver, which involves a situation where a litigant decides to disclose privileged
documents to one prospective party (e.g., a federal prosecutor, in hopes that doing so
will help with a plea negotiation) but not to another (e.g., a civil plaintiff, who will use
the documents to extract a large settlement). While courts around the country have
generally frowned on selective waiver, and have required a document released to one
party to be released to others, the case law in the area is confusing, and the federal

19 E.g., Shamis v. Ambassador Factors Corp., 34 F.Supp.2d 879, 892 (S.D.N.Y. 1999).

20 CPLR § 4503 states, in pertinent part, “[u]nless the client waives the privilege, an attorney or
his or her employee or any person who obtains without the knowledge of the client evidence of
a confidential communication made between the attorney or his or her employee and the client
in the course of professional employment, shall not disclose, or be allowed to disclose such
communication, nor shall the client be compelled to disclose such communication, in any
action, disciplinary trial or hearing....”

21 James M. Wicks & Eric W. Penzer, Is It Safe? New CPLR Section Says E-Mail Communications
Retain Evidentiary Privilege But Ethical Obligation to Keep Client Secrets May Require
Safeguards 3, N.Y.L.J. (Aug. 17, 1998).

22 E.g., Riddle Sports Inc. v. Brooks, 158 F.R.D. 555 (S.D.N.Y. 1994).
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circuits are split.* Rule 502(a) states that an attorney-client privilege waiver resulting
from disclosure of a document or other communication in a federal proceeding or to a
federal agency extends to other, undisclosed attorney client communications only if:
(1) the waiver was intentional, (2) the disclosed and undisclosed communications or
information involve the same subject matter, and (3) “they ought in fairness to be
considered together.” This last is critical, because it limits a finding of waiver to
situations where it would literally be unfair (such as giving the disclosing party
a litigation advantage) to allow one document to be disclosed and others not to be.
Rule 502(c) extends this limitation to disclosures of attorney-client privileged
information made in state proceedings that are claimed as waivers in federal proceedings,
while Rule 502(d) makes clear that a ruling in one federal proceeding that a particular
disclosure is not a waiver applies in any other proceeding about the same disclosure,
whether in federal or state court.*

Rule 502(b) addresses inadvertent disclosure of attorney-client privileged
communications, a subject dealt with in detail in the chapter in this treatise covering
Rule 4.4(b).

[d] Other “Confidential Information” (Former “Secrets”) The definition of
“Confidential Information” in Rule 1.6(a) includes not just information covered by
the evidentiary attorney-client privilege, but also “other information gained during, or
relating to the representation of a client, whatever its source, that is... likely to
be embarrassing or detrimental to the client if disclosed or... that the client has
requested be kept confidential.” As already noted, the fundamental distinction
between this type of “confidential information,” which was labeled a “secret” under
former DR 4-101(A), and information covered by the attorney-client privilege, is that
the latter concerns information called for or disclosed only in a formal proceeding (i.e.,
when the lawyer or his or her client is called upon to testify in a judicial, legislative, or
administrative forum), while the former concerns the disclosure of information in all
other contexts, from cocktail parties to articles to business meetings. Thus, the ethical
rule of attorney-client confidentiality is far broader than the evidentiary attorney-client
privilege.

In most representations, it should not be too difficult for the lawyer to identify
information that “the client has requested be held inviolate.” The application of

23 The leading case on the subject in the Second Circuit is /n re Steinhardt, 9 F.3d 230 (2d Cir.
1993). There, the court required a company to disclose to a civil plaintiff a memorandum it had
disclosed to the SEC, but limited the scope of the waiver to the memorandum itself (rather than
to other documents of the same subject matter), and made clear that the result might be different
if the SEC and the company had a common interest or had entered into a confidentiality
agreement. For more on this subject, see Minkoff, supra note 2.

24 Rule 502(d) will prevent the type of inconsistency between court rulings that occurred in the
various McKesson HBOC cases between 2002 and 2005, where state and federal courts in
different parts of the country ruled differently on both whether the same disclosure constituted
an attorney-client privilege waiver and what the scope of the waiver was. .. See Minkoff, supra
note 2, at 27.
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this provision turns on the client’s request to the lawyer.” Intimate family or
personal matters, past criminal behavior or brushes with the law, current or previous
financial difficulties, and physical and mental disorders are the most obvious
subject matter areas about which a client may request nondisclosure. It is plain common
sense that the lawyer should consult with the client before disclosing this type of
information—and should heed the client’s direction as to whether disclosure should
be made.

In some instances, however, a lawyer may not be able to respect the client’s request
that information be held inviolate. For example, a statute may require all persons who
become aware of past or present mistreatment or abuse of a child to report it to the
appropriate authorities.?® Determining the appropriate response to such a statute is a
highly complicated undertaking, and a lawyer faced with such a dilemma should
consider seeking the advice of an ethics expert or the ethics committee of a bar
association.?’

Information, “the disclosure of which would be embarrassing,” is likely to fall into
the same set of categories as those described above. Moreover, a lawyer should be
sensitive to a client’s professional, religious, ethnic, and personal identity. Information
that one client might not consider the least embarrassing another client might consider
quite embarrassing. A lawyer should not abrogate to himself or herselfthe determination
of what is embarrassing and what is not. Consultation with the client with respect to
such matters is, again, crucial.

Information, “the disclosure of which... would likely be detrimental to the client,”
cuts a broad swath. At a minimum, this category includes information inconsistent
with the merits of a party’s claim, entitlement to damages, or defenses.*® It also includes
matters that might harm the client’s family or business interests. Conclusions about
which sorts of information fall within this category require careful attention to the
specific facts of the representation and can only be made on a case-by-case basis.

[e] Definitional Exceptions to “Confidential Information” Although largely adopt-
ing the “confidences” and “secrets” concepts, if not the wording, of former DR 4-101,
Rule 1.6(a) departs from the old Code by “expressly excluding two categories” from
the definition of “confidential information:” “(i) a lawyer’s legal knowledge or legal
research; and (ii) information that is generally known in the local community or in the

25 See RESTATEMENT, supra note 3, § 60 cmt. c(ii).

26 See, e.g., N.Y.C. Bar Op. 1997-2 (1997) (analyzing the obligations of a lawyer employed by a
social services agency to protect the confidences and secrets of a client who is a minor, if the
protected information relates to the mistreatment or abuse of the client); Andrew Schepard,
Child Abuse and Custody—Part II: A Lawyer’s Obligation, N.Y.L.J. (May 13, 1999) (same);
Randye Retkin et al, Attorneys and Social Workers Collaborating in HIV Care, 24 FORDHAM
Urs. L.J. 533 (1997).

27 See generally, Nassau County Op. 93-39 (1993) (lawyer who discovers that a client may have
engaged in unlawful activities in connection with a real estate closing in which the lawyer
represented the client should consult specially retained counsel for advice).

28 See generally RESTATEMENT, supra note 32, § 60 cmt. c(i).
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trade, field or profession to which the information relates.”” These exceptions, which
“reflect both custom and reality,”*® were intended to help answer two questions law-
yers often ask in seeking to comply with the confidentiality rules.’!

The first concerns whether a lawyer who conducts research or otherwise gains legal
knowledge in one representation can share the fruits of that knowledge in a later
representation. NYSBA Comment 4A to Rule 1.6 is emphatic: “The accumulation of
legal knowledge or legal research that a lawyer acquires through practice is ordinarily
not client information protected by this rule.” But the use of “ordinarily” in the
Comment tips us off that exceptions exist, including an agreement between the client
and lawyer in which the client has a proprietary interest in a particular product of the
lawyer’s research.’ Nevertheless, given the language and structure of Rule 1.6(a), it is
doubtful a simple instruction from a client to a lawyer to maintain the confidentiality
of her research on a particular legal problem would, without more, have to be obeyed
under the Rule.

The second question addressed by the exception is whether a lawyer must maintain
the confidentiality of publicly available information that would be embarrassing or
detrimental to a client. Typical examples include adverse court decisions, the existence
of criminal records, and romantic trysts reported in tabloids. The breadth of the old
“secrets” concept often left lawyers feeling hamstrung by a perceived inability to talk
about matters relating to their clients at the same time those matters were being
discussed openly by their friends and media reporters. The second exception in Rule
1.6(a) attempts to address this by excluding from the definition of “confidential
information” information that is “generally known” in the “local community” or in the
relevant “trade, field or profession.” But what does “generally known” really mean?
The Comment states “information that is in the public domain is not protected,” and it
is clear lawyers can disclose information found in TV news reports, blogs, tabloid
newspapers, and easily accessible public records (e.g., court decisions).> But the
Comment makes clear that “generally known” does not include publicly available
information that is “difficult or expensive to discover” (e.g., that would require a
Freedom of Information Law request or similar effort).>* This phrase was added as a
reaction to Jamaica Public Services Co. v. AIU Insurance Co.,> in which the New York
Court of Appeals held that information about an insurance company’s internal corporate
structure that could be found in, inter alia, “filings with state and local regulators” was
deemed “generally known” within the meaning of the “former client conflict” rule,
former DR 5-108(A) (now Rule 1.9). Rule 1.6(a) and its Comment make clear that the

29 Rule 1.6(a): see Simon 4/09, supra note 4, at 4.

30 Id.

31  The exceptions discussed in this section are exclusions from the definition of “confidential
information” itself. They must be distinguished analytically from the exceptions listed in Rule
1.6(b), which are types of “confidential information” that may be disclosed under narrow
circumstances, at the lawyer’s discretion.

32 NYSBA Commentary to Rule 1.6(a), Comm. [4A].

33 Id

34 Id.

35 92N.Y.2d 631, 684 N.Y.S.2d 459 (1998).
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phrase “generally known” may not be construed as broadly under the general
confidentiality rule as it is under the former client conflict rule.

In any event, lawyers must be cautious when talking about their clients even in
highly publicized cases. Not only may the publicly available information be incorrect,
but the lawyer may also inadvertently cross a line and reveal information that can be
classified as confidential, or may simply make statements harming the client’s case.
Lawyers should think twice before talking about their client’s cases in public—not
because the Rules require it, but because common sense often demands it.

[fl The Prohibitions Against Revealing Confidential Information The text of
Rule 1.6(a) not only defines “confidential information,” but it also embodies the Rules’
strong commitment to the nondisclosure of that information. It prohibits a lawyer from
knowingly revealing or using confidential information for any purpose—either to help
or harm the client, or to benefit the lawyer or a third party—except under three circum-
stances: (1) when authorized by Rule 1.6(b) (the listed exceptions to confidentiality,
which will be referred to as the “Listed Exceptions™); (2) with the client’s “informed
consent”; and (3) when the disclosure is “impliedly authorized.”*¢ See Rule 1.6(a)(1),
(2), and (3). The Listed Exceptions will be discussed in detail in the next section,
but the other two items—informed consent and implied authorization—will be
discussed here.

“Informed consent ” is a defined term in the Rules, and requires the lawyer seeking
to obtain it to make extremely detailed disclosures to the client, including both
“information adequate for the [client] to make an informed decision” and an “adequate| ]
expl[anation of]... the material risks of the proposed course of conduct and reasonably
available alternatives.” Rule 1.0(j). Although Rule 1.6(a)(1) does not require written
consent, the interests of both the client and the lawyer suggest that it is strongly
advisable. After all, we are talking about the lawyer being able to breach her duty of
confidentiality generally, and in some situations to do so either to help herself (or a
third party) or to hurt the client. Under the latter circumstance in particular, the lawyer
should insure that the client is not pressured into giving consent and that sufficient
time lapses between when the request is made and when the client consents. Written
consent allows the client to study the request more closely and to seek the advice of
another lawyer more easily. It also assists the defense in any subsequent disciplinary
proceeding or civil lawsuit, if the client later denies having given consent or claims
that the consent was uninformed.’

36 See generally RESTATEMENT, supra note 3, § 60; ABA/BNA, supra note 3, http://www.judiciary.
state.nj.us/cle/index.htm § 55:2001—06.

37 The addition of client consent to the “prohibitions” portion of the Rule represents a drafting
change from former DR 4-101, where “client consent” was one of the Listed Exceptions. See
former DR 4-101(c)(1) (“A lawyer may reveal. .. confidences or secrets with the consent of the
client or clients affected, but only after a full disclosure to them™). This drafting change flowed
from the elimination of the distinction between disclosures that harmed the client (which could
not be the product of client consent under former DR 4-101(b)(2)) and those that benefitted the
lawyer or a third party (which could be under former DR 4-101(b)(3)).
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Rule 1.6(a)(2), the provision on “implied authorization,” is more complex. It allows
a lawyer to reveal or use confidential information when doing so “is impliedly
authorized to advance the best interests of the client and is either reasonable under the
circumstances or customary in the professional community” (emphasis added). This is
a wholly new provision, and covers a variety of disclosures not addressed in former
DR 4-101, such as statements under exigent circumstances in court, mediations, or
other forms of settlement negotiations (i.e., situations where disclosure is necessary to
help the client but where obtaining client consent may be impractical).*® The new Rule
closes this gap in the old Code, and has some similarity to Model Rule 1.6(a), which
permitted disclosure that was “impliedly authorized to carry out the representation.”
Nevertheless, it is much more complicated than the Model Rule because it requires
disclosure to advance the best interest of the client and either is (1) reasonable under
the circumstances or (2) customary in the professional community. As Professor Simon
noted, this new language, which was added by the courts without public comment or
input from COSAC, is ”both ambiguous and odd.”* He goes on to explain:

[The new language] is ambiguous because what is ‘customary’ is not defined and
will vary from one legal field to another, and from one geographic area to another.
The language is odd because it means that if implied authority is “customary in the
professional community,” then it need not be “reasonable under the circumstances.”
Do we have customs in New York that permit unreasonable disclosures of
confidential information? ... Unfortunately the courts do not suggest what customs
they are talking about, and I am not aware of any.”*

Professor Simon’s analytical concern is certainly understandable. But whatever the
provision lacks in logic, it makes up for in practicality. Lawyers called before
disciplinary authorities because of an alleged improper disclosure of confidential
information need not prove that the disclosure is both reasonable and customary; they
can prove one or the other. Establishing that a particular disclosure is customary in a
given practice area or geographical location may be easier than showing it is objectively
reasonable, which may require expensive expert proof.

There is another, more logical change in this portion of the Rule. Under former DR
4-101(b), the prohibitions on using protected information were not strictly parallel.
Subdivision 2 unqualifiedly barred a lawyer from using a confidence or secret to the
disadvantage of a client. In contrast, subdivision 3 barred a lawyer from using a
confidence or secret for the advantage of the lawyer or of third person “unless the
client consents after full disclosure.” The thought at the time was that the strict
prohibition in Subdivision 2 was needed because any disclosure that harmed a client

38  The Comment uses as examples a lawyer admitting a fact that cannot be disputed, “making
a disclosure that facilitates a satisfactory conclusion to a matter,” disclosing information
about a client to other members of the lawyer’s firm, or revealing information about a client
with diminished capacity. NYSBA Commentary to Rule 1.6, Comm. [5], citing Rule 1.14(b)

and (c).
39 Simon 5/09, supra note 4, at 1.
40 Id.
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could not be the subject of informed client consent, and thus any effort to obtain that
consent should be prohibited.

By contrast, Rule 1.6(a) treats disclosure of confidential information for the
disadvantage of the client and for the benefit of the lawyer or a third person exactly the
same way. Thus, under both circumstances, informed consent or implied authorization
will support disclosure. This not only creates conformity with MR 1.6, but it also
recognizes that the strict prohibition on waivers that harm the client is illogical and
unrealistic. For example, allowing a lawyer to use confidential information to defend
herself against a claim by the client—permitted at common law as an “implied waiver”
of the privilege—is a Listed Exception that would harm the client. Even explicit
waivers that ultimately may harm the client in some way are routine; for example, in
situations where a client gives “informed consent” to a conflict waiver, the lawyer may
end up using the client’s confidences to the client’s disadvantage. This recognition led
to the elimination in Rule 1.6(a) of the strict prohibition in former DR 4-101(B).

V.3 Subsection B: The Listed Exceptions

[a] In General Unlike the professional standards in some states,* the Rules do not
mandate disclosure of a client’s confidential information. Under the Code, disclosure
is permissive regardless of the harm that may ensue from the nondisclosure.
Accordingly, because so much in this area is left to the lawyer’s discretion, no disci-
plinary action generally may be taken against a lawyer for nondisclosure,* nor may
nondisclosure serve as a basis for civil liability.*

Rule 1.6(b) contains the Listed Exceptions, which identify the only circumstances
in which disclosure of confidential information is permitted. The Listed Exceptions in
Rule 1.6(b) differ from those contained in former DR 4-101(C). In some cases, the
differences are linguistic; in others, the Rules add exceptions to fill gaps left in the

41 For example, Rule 1.6 of the New Jersey Rules of Professional Conduct provides in pertinent

part:
(b) A lawyer shall reveal... information [relating to the representation of a client] to the proper
authorities, as soon as, and to the extent the lawyer reasonably believes necessary, to prevent
the client:
(1) from committing a criminal, illegal or fraudulent act that the lawyer reasonably believes
is likely to result in death or substantial bodily harm or substantial injury to the financial
interest or property of another;
(2) from committing a criminal, illegal or fraudulent act that the lawyer reasonably believes
is likely to perpetrate a fraud upon a tribunal.

42 The “Scope” provision of the Rules states that “[n]o disciplinary action should be taken when
the lawyer chooses not to act or acts within the bounds of [the] discretion [permitted by the
Rules].”

43 Again, the “Scope” provision of the Rules is instructive. It states: “Violation of a Rule should
not itself give rise to a cause of action against a lawyer nor should it create any presumption in
such a case that a legal duty has been breached.” The Preamble to the former Code included
a similar statement. See also RESTATEMENT, supra note 3, § 67(4).
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old Code. Nevertheless, the Listed Exceptions in Rule 1.6(b) do not go as far in
permitting disclosure as those in MR 1.6(b), particularly in the area of client fraud.*

[b] Reasonably Certain Death or Substantial Bodily Harm Rule 1.6(b)(1) adds a
new and very important provision to the confidentiality rules. It permits a lawyer to
disclose confidential information “to prevent reasonably certain death or substantial
bodily harm.” This helps repair the gap in the Code first exposed more than thirty years
ago by N.Y. State Bar Op. 478 (1976), which struggled to find a rationale that would
permit a lawyer to disclose a client’s intention to commit suicide, and again later by the
infamous law school hypothetical about whether a lawyer may disclose confidential
information learned from a client that another person is about to be wrongfully exe-
cuted for a crime the client had committed. The new exception is consistent with the
view expressed in the Restatement,” and is verbatim the same as MR 1.6(b)(1).

While recognizing “the overriding value of life and physical integrity,” Rule 1.6(b)
(1) is limited in three important ways. NYSBA Commentary to Rule 1.6, Comm. [6B].

First, Rule 1.6(b)(1) permits disclosure only to prevent “reasonably certain’ death
or substantial bodily harm. (Emphasis added.). Comment 6B defines such harm as
“reasonably certain to occur if it will be suffered imminently or if there is a present and
substantial risk that persons will suffer such harm at a later date if the lawyer fails to
take action necessary to eliminate the threat.” Courts and Bar opinions in Model Rule
jurisdictions have often cited situations involving imminent threats of serious physical
violence as falling under this exception.*® More difficult is the oft-cited situation of a
lawyer aware that a plant owned by his corporate client is dumping toxic waste into the
local water supply. Comment 6B addresses this in cautious terms:

[A] lawyer who knows that a client has accidentally discharged toxic waste into a
town’s water supply may reveal this information to the authorities if there is a
present and substantial risk that a person who drinks the water will contract a life-
threatening or debilitating disease and the lawyer’s disclosure is necessary to
eliminate the threat or reduce the number of victims (emphasis added.)

This “present and substantial risk™ test, also found in the Comments to MR 1.6,
prohibits lawyers from revealing that a corporate client was releasing pollutants likely
to increase cancer risk for those drinking the town water over the next decade, as long
as that increased risk is not considered “present and substantial.”*’ This limitation may

44 This is discussed in greater detail in connection with Rule 1.6(b)(3).

45 See RESTATEMENT, supra note 3, § 66 (permitting disclosure if necessary to prevent reasonably
certain death or serious bodily harm).

46 See, e.g., McClure v. Thompson, 323 F.3d 1233 (9th Cir. 2003) (criminal defense lawyer acted
properly in disclosing location of two bodies of people allegedly murdered by client, when
lawyer understood victims were still alive at the time and disclosure was necessary to prevent
their death or substantial bodily harm); R.I. Ethics Op. 98-12 (1998) (lawyer threatened by
client with physical harm may reveal threat to authorities).

47  Comment 6B makes this explicit, albeit in a slightly different context: “[ A] statistical likelihood
that a mass-distributed product is expected to cause some injuries to unspecified persons over
a period of years is not a present and substantial risk under this paragraph.” This statement is
not found in the Comment to MR 1.6(b)(1).
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be comforting to lawyers for corporate polluters, but the general public should not find
it s0.

Second, as the italicized language above indicates, disclosure is permitted only if
“reasonably necessary” to prevent the harm. The lawyer may disclose only if the lawyer
knows or is reasonably certain that no one else knows about or is likely to disclose the
potential risk, or otherwise take steps to prevent the harm from occurring.

Third, disclosure remains subject to the lawyer’s exercise of discretion, as it does for
the other Listed Exceptions. For the Rule 1.6(b)(1) exception, as well as those under
(b)(2) and (b)(3) discussed below, Comment 6A lists several factors that should inform
the exercise of the lawyer’s discretion:

(1) the seriousness of the potential injury to others if the prospective harm or crime
occurs, (ii) the likelihood that it will occur and its imminence, (iii) the apparent
absence of any other feasible way to prevent the potential injury; (iv) the extent to
which the client may be using the lawyer’s services to bring about the harm or
crime; (v) the circumstances under which the lawyer acquired the information of
the client’s intent or prospective course of action; and (vi) any other aggravating or
extenuating circumstances.”

The Comment goes on to emphasize the lawyer’s duty, upon learning of the client’s
intentions, to remonstrate with the client to prevent the harm from occurring. This,
obviously, should occur before any disclosure.

Putting politics aside, the list of discretionary factors and the importance given to
the duty to remonstrate shows the care lawyers are expected to exercise in determining
whether to disclose confidential information, even in situations as fraught with risk as
those involving anticipated acts of violence or other criminal activity.

[c] Preventing a Client from Committing a Crime Rule (b)(3), which allows
disclosure to “prevent the client from committing a crime,” is generally referred to as
the “future crime” exception. It is similar to old DR 4-101(C)(3), which permitted a
lawyer to reveal the “intention of a client to commit a crime and the information neces-
sary to prevent the crime.”*® Despite the facial simplicity of the subdivision’s lan-
guage, applying it correctly can be especially challenging. All the factors applicable to
the lawyer’s exercise of discretion under Rule 1.6(b)(1) (described in the preceding
section) apply here as well. See NYSBA Commentary to Rule 1.6(b), Comm. [6A];
accord N.Y.S. Bar Op. 562 (1984). So does the need to exercise restraint and good
judgment.

The Rules do not define “crime.” This has the practical effect of requiring a lawyer
entertaining the possibility of disclosure to determine whether the client’s intended
future conduct is actually a crime under New York state law. In some cases, that
determination will not be difficult to make. In others, it may require careful research.
For example, the proposed conduct of a client that a lawyer finds highly alarming may
rise to the level of civil—but not criminal—wrongdoing. In this circumstance, the
lawyer may be able to withdraw from the representation even though disclosure

48 See generally RESTATEMENT, supra note 3, § 67; ABA/BNA, supra note 3, § 55:901-22.
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is prohibited. See Rule 1.16(c) (standards for withdrawal); cf. N.Y.C. Bar Op. 1994-8
(1994) (a lawyer must withdraw from representing the purchaser of real estate if the
purchaser persists in making “under the table” payments).

A lawyer uncertain whether the client’s intended future conduct is criminal would
be well advised to seek the assistance of a more experienced criminal lawyer. A client
whose lawyer has wrongfully disclosed confidential communications about conduct
that turns out not to be criminal may easily win a jury’s sympathy in a subsequent
action for malpractice or breach of a fiduciary duty. Punitive damages are not beyond
the pale. Consultation with an experienced criminal lawyer before taking any action
puts the lawyer in a positive light and is strong evidence of the lawyer’s good faith in
making the decision to disclose.

None of this should hide the fact that the exception in Rule 1.6(b)(2) is quite broad—
far broader than anything in the Model Rules. It allows the lawyer to reveal such things
as a hungry client’s intention to steal a $1.00 bag of peanuts from a corner delicatessen,
an angry client’s intention to punch his neighbor in the eye, or a mischievous client’s
intention to put graffiti on a New York City subway car. Nevertheless, this exception
has been on the books in substantially the same form for years, with no public backlash
and little criticism from the organized Bar.

Determining the likelihood that the client will commit the illegal act is also
problematic. In the absence of an absolute declaration by the client, the lawyer faces
the difficult decision of assessing and predicting the client’s future behavior. One Bar
Association opinion has explored this issue, concluding that “a lawyer must have a
reasonable belief” that a client intends to commit a crime before disclosure can be
considered. N.Y.C. Bar Op. 2002-1 (2002). The opinion cautioned against turning “a
blind eye to circumstances that would lead a reasonable person to believe that a client
intends to commit a crime even though the lawyer does not ‘know’ that this is the
client’s intent.” Id.

If a lawyer has concluded that a client’s intended conduct is criminal and may be
revealed without violating the Rules, the lawyer must still act cautiously. This is
explicit in both the language of Rule 1.6(b) itself and in Comment 6C, which specifically
addresses Rule 1.6(b)(2). The Comment states: “Disclosure of the client’s intention is
permitted to the extent reasonably necessary to prevent the crime” (emphasis added).
In the same vein, the Restatement provides that disclosure “should be no more extensive
than the lawyer reasonably believes necessary to accomplish the relevant purpose.”
Restatement § 67 cmt. j. This will depend on the circumstances at hand. In some
instances, all that might be needed would be a telephone call to the intended victim
(e.g., alerting a bank officer that a loan application filed by the client needs to be
reexamined). In other instances, more aggressive action and fuller disclosure might be
needed (e.g., alerting a judge to a defendant’s threat to inflict physical harm on the
judge or a district attorney, or to a similar threat directed at a prosecution witness). In
an extreme case, the lines between a present, past, and future crime may become blurry,
and even calling the police to a crime scene may be appropriate, if the lawyer believes
that the victim of the client’s criminal conduct may still be alive or the client may
commit suicide in response to the gravity of the situation. See generally People v.
Fentress, 103 Misc. 2d 179, 425 N.Y.S.2d 485 (Co. Ct. Dutchess Co. 1980); N.Y.S.
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Bar Op. 486 (1978) (lawyer may reveal a client’s expressed intention to commit
suicide). A client’s admission of past child abuse also raises extremely thorny issues in
the light of the psychology literature suggesting that such abuse is rarely an isolated
episode and is likely to continue over time. See Andrew Schepard, Child Abuse and
Custody—Part II: A Lawyer’s Obligation, N.Y.L.J. (May 13, 1999).

Ongoing or “continuing” crimes present an acute interpretative dilemma under Rule
1.6(b)(3). Generally speaking, the Code prohibits the disclosure of a client’s past
criminal conduct. From a conceptual perspective, the interpretative dilemma springs
from the fact that when a lawyer reveals a client’s intention to commit a crime in the
future, and that crime is also ongoing, the lawyer is inevitably revealing the client’s
prior unlawful activity.

Opinion 2002-1 of the Committee on Professional and Judicial Ethics of the
Association of the Bar of the City of New York was the most coherent attempt by a Bar
ethics committee to help lawyers through this ethical minefield.* The Opinion was
based on the hypothetical predicament of a lawyer whose client was in possession of a
stolen car. It reasoned:

[A]n attorney may not disclose client confidences and secrets relating to a client’s
completed criminal act even though the effects may be continuing where that
criminal act is the very subject on which the client is consulting the attorney and the
client’s completed conduct has satisfied all elements of the crime, i.e., where the
continuing offense is ‘factually indistinguishable from a past offense’ aside from
temporal continuation.

N.Y.C. Bar Op. 2002-1 (2002). Since the client had consulted the lawyer about
criminal charges in connection with his theft of the car, the Committee concluded that
the crime of possession of stolen property was a “temporal continuation” of the earlier
crime and could not be disclosed. The Committee carefully noted, however, that it
would reach a “different outcome. .. for emergencies which involve the prevention of
imminent serious bodily injury or death. In these situations... client confidentiality
must yield to the lawyer’s decision to protect human life.” Id.

The Comment to Rule 1.6 addresses the “continuing crime” dilemma, but does not
lead to the same conclusion as N.Y.C. Bar Op. 2002-1. After defining “continuing
crimes” as those “in which new violations are constantly occurring,” Comment 6D
goes on to permit disclosure in certain circumstances. These include “the client’s
refusal to bring an end to a continuing crime,” an exception which might swallow

49  Earlier efforts to resolve the “continuing crime” dilemma met with little success. In Opinion
405, the Committee on Professional Ethics of the New York State Bar Association concluded
that former DR 4-101(C)(3) did not allow disclosure of a continuing crime that “is normally
incident to” a past crime. N.Y.S. Bar Op. 405 (1975). Applying this interpretation, the
Committee later determined that a lawyer who learned of a client’s perjury after the client
testified but before the client was scheduled to resume testifying the next day could not reveal
the perjury. See N.Y.S. Bar Op. 674 (1995). Other bar association opinions, however, described
former DR 4-101(C)(3) as applying “when the client... is continuing an ongoing criminal
scheme.” E.g. N.Y.C. Op. 1994-10 (1994); N.Y.C. Bar Op. 1994-8 (1994); accord NYCLA
Bar Op. 712 (1996) (“continuing crime”).
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whole the ruling in N.Y.C. Bar Op. 2002-1. For example, imagine a client who
committed a bank robbery and still holds the proceeds at an undisclosed location. The
client’s possession of stolen property is a continuing crime, but should the lawyer
really have discretion to reveal that crime—or, worse, the underlying bank robbery—if
the client refuses to return the proceeds? The answer to this question should be no, as
the commission of many past crimes (fraud, theft, immigration violations, etc.) often
results in later, continuing crimes. But Comment 6D, however illogically, suggests the
answer should be yes.>

In sum, from a theoretical perspective, a lawyer who learns that a client is engaging
in a continuing crime faces uncertainty when deciding whether to disclose confidential
information. As a practical matter, however, it is difficult to imagine either a disciplinary
sanction or civil liability being imposed if a lawyer makes an error in judgment and
reveals a continuing crime that is “‘factually indistinguishable from a past offense’
aside from temporal continuation” rather than an authentic future crime. It is equally
difficult to imagine a criminal defense lawyer taking the risk of making disclosure
unless the situation is so serious that the lawyer felt almost compelled to act.

Finally, Rule 1.6(b)(2) should be examined in relationship to other provisions of the
Rules. For example, if a lawyer is licensed in more than one jurisdiction, the lawyer may
have to determine which jurisdiction’s code of lawyer conduct applies before determining
whether the lawyer may rely on the permissive disclosure option in subsection (2). The
importance of making the correct decision is self-evident. If the other jurisdiction has
adopted MR 1.6, the lawyer may disclose the client’s intention only if the criminal act
is likely to result in imminent death or substantial bodily harm, or would involve a
massive fraud. In contrast, if the jurisdiction has adopted a mandatory disclosure rule
such as Rule 1.6 of the New Jersey Rules of Professional Conduct, the lawyer has no
discretion and must disclose the client’s intention to commit a future crime.’' Rule 8.5
provides guidance to a lawyer who is licensed in more than one jurisdiction and must
determine which jurisdiction’s rules apply to the lawyer’s conduct.*?

The public policy served by permitting disclosure is the prevention of harm to the
specific target of the client’s intended future conduct and to the public in general.
Other Listed Exceptions serve that same policy. As noted above, subsection (1) allows
a lawyer to make disclosure to prevent “reasonably certain death or substantial bodily
harm.” Subsection (3) permits a noisy withdrawal under limited circumstances
involving a client’s crime, fraud, or presentment of materially inaccurate information.
Subsection (6) permits disclosure “when permitted under Disciplinary Rules or required
by law or court order.”> Subsection (5) authorizes disclosure “to defend the lawyer
or his or her employees or associates against an accusation of wrongful conduct.”*

50  Another (and more appropriate) circumstance where disclosure is permitted under Comment
6D is where the client uses the lawyer’s services to commit a further crime, such as obstruction
of justice or perjury.

51 See supra note 41.

52 See discussion of MR 8.4 infra and accompanying text.

53 See supra and accompanying text.

54 See infra and accompanying text.
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A lawyer may be able to invoke subsections (1), (3), (5), or (6) if subsection (2) is not
available or its application is uncertain. If an individual client’s wrongdoing relates
to the affairs of an organization that is also a client of the lawyer’s, the lawyer may
be able to disclose the wrongdoing to the organization’s other constituents. See e.g.,
Rule 1.13; N.Y.C. Bar Op. 1994-10 (1994) (a lawyer for a limited partnership must
inform the limited partners of the wrongdoing of the general partner who is also a
client, but may not reveal the general partner’s conduct to a non-client unless the
general partner is planning to commit a crime in the future or is continuing an ongoing
criminal scheme).

[d] To Withdraw a False or Inaccurate Opinion or Representation Rule 1.6(b)(3)
provides that the lawyer may reveal confidential information to the extent reasonably
necessary to “withdraw a written or oral opinion or representation previously given by
the lawyer and believed by the lawyer still to be relied upon by a third person, where
the lawyer has discovered that the opinion or representation was based on materially
inaccurate information or is being used to further a crime or fraud.” This is identical
to former DR 4-101(C)(5). Disclosure in these circumstances is commonly referred
to as a “noisy withdrawal,”> though how “noisy” it needs to be requires careful
consideration.

To invoke the permissive disclosure option of subsection (3), a lawyer would have
to (1) examine any written or oral opinions or representations the lawyer made;
(2) determine if a third person was still relying on the opinion or representation; and
(3) conclude that the opinion or representation was based on materially inaccurate
information from the client or is being used to further the client’s crime or fraud.*
Each one of these inquiries is fact-specific. Moreover, even if a lawyer is satisfied that
subsection (3) permits disclosure, the lawyer must still exercise restraint in making the
permitted disclosure by looking to the discretionary factors discussed in Comment 6A.
Perhaps most importantly, the only option available to the lawyer under subdivision 3
is to withdraw the opinion or representation. The lawyer may not directly disclose the
client’s wrongdoing unless one of the other Listed Exceptions permits it.>’

Inquiry (2) is particularly problematic as it may be difficult to gauge reliance by a
third party without posing a pointed inquiry. If the third party is no longer relying on
the opinion or representation, subsection (3) does not allow disclosure. Nevertheless,
the mere making of the inquiry may be enough to alert the third party that something
is amiss with the client’s conduct. As a practical matter, a lawyer faced with this
inquiry should assume that the improper opinion or representation is being relied upon
by the third party absent solid proof to the contrary.

55 See generally RESTATEMENT, supra note 3, § 67; ABA/BNA, supra note 3, § 55:901-22.

56 See generally NYCLA Bar Op. 686 (1991).

57 In Professor Simon’s words: “Only a bare-bones disclosure is ‘reasonably necessary’ to
withdraw an opinion or representation. .. . Rule 1.6(b)(3) does not expressly authorize a lawyer
to disclose the actual facts, or how a lawyer came to know the opinion was “false.” Simon 5/09,
supra note 4, at 2.
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Inquiry (3) is hampered by use of the present tense in the phrase “or is being used to
further a crime or fraud” in subsection (3). This language suggests ongoing activity in
contrast to the use of the past tense in an earlier part of the sentence in the phrase “was
based on materially inaccurate information.”

In some instances, a lawyer may have a solid suspicion, but not solid proof,
of the client’s wrongful conduct. If the lawyer alerts the third party, but is later shown
to have been mistaken, the client is likely to sue the lawyer for malpractice or breach
of fiduciary duty. The mere fact of the lawsuit may cause significant reputational
damage to the lawyer and her firm. These built-in impediments in subsection (3) may
explain why there is so little reported decisional law applying this provision, although
there are certainly ethics opinions on point.*® Still, lawyers must be careful here: a
judge will not be happy to find out that a lawyer knew a client’s representation to the
court was false and did nothing to correct it. The consequences for the lawyer could be
extreme.

The application of subsection (3), like that of subsection (2), is further complicated
by the growing interstate nature of legal practice and the lack of uniform ethical
standards among the states. As already noted, some states have adopted rules of
professional conduct that go beyond the Code’s permissive grant and mandate
disclosure of a client’s fraud or criminal activity. This crazy patchwork quilt of ethics
rules on confidentiality places a particular burden on a lawyer who is licensed in more
that one jurisdiction or who works in a law firm with offices in more than one state. In
the 1999 amendments to the Code, former DR 1-105 was added in an effort to assist a
multiple-licensed lawyer in resolving interstate choice-of-law dilemmas in the
application of different states’ rules of professional conduct. In all material respects,
Rule 8.5 is identical to the old Code rule.”

In short, a lawyer who is licensed in New York and another jurisdiction must
exercise special caution in considering how to respond to situations in which the lawyer
has unwittingly given an opinion or made a representation based on materially
inaccurate information or participated in a client’s fraud or criminal activity. A
multiple-licensed lawyer’s right to make a noisy withdrawal pursuant to subsection (3)
may depend upon the threshold application of MR 8.5.

Perhaps the most interesting aspect of subsection (3) is what exceptions the NYSBA
and the courts have chosen nof to add to the new Rules. The Model Rules contain two
detailed exceptions—MR 1.6(b)(2)%° and (b)(3)%'—that permit lawyers to disclose

58 See, e.g., N.Y.S. Bar Op. 797 (2006) (identifying the circumstances under which a lawyer must
withdraw any misstatements the lawyer made in certifying a client’s statements in a probate
proceeding); N.Y.S. Bar Op. 781 (2004) (analyzing a matrimonial lawyer’s ethical obligations
when the lawyer learns that the client has fraudulently submitted a financial statement to the
family court that contains material errors).

59 Rule 8.5 is discussed infra, in the chapter devoted to that Rule.

60 MR 1.6(b)(2) allows disclosure “to prevent the client from committing a crime or fraud that is
reasonably certain to result in substantial injury to the financial interests or property of another
and in furtherance of which the client has used or is using the client’s services.”

61 MR 1.6(b)(3) allows disclosure “to prevent, mitigate or rectify substantial injury to the financial
interests or property of another that is reasonably certain to result or has resulted from the
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client information when necessary to prevent client fraud or to “prevent, mitigate or
rectify” substantial injury to third parties from that fraud. These changes were adopted
in 2003 by a narrow majority of the ABA House of Delegates in response to threats by
the Securities and Exchange Commission in the wake of the Enron and Tyco scandals
to adopt a “noisy withdrawal” requirement for lawyers who find out that their public
company clients are committing fraud.®? Few jurisdictions have adopted MR 1.6(b)(2)
in its original form; more have adopted MR 1.6(b)(3).* COSAC recommended that
New York adopt a close variation of these exceptions, only to have that recommendation
rejected by the NYSBA House of Delegates.® The provisions of the old Code relevant
to client fraud, now adopted in Rules 1.6(b)(2) and (b)(3), were obviously considered
adequate to address the problem.

[e] Disclosure to Obtain Professional Responsibility Advice Rule 1.6(b)(4), which
permits a lawyer to reveal or use confidential information “to secure legal advice about
compliance with these Rules or other law by the lawyer, another lawyer associated
with the lawyer’s firm, and the law firm,” is new. It fills another gap in the old Code,
which did not make clear whether a lawyer needing advice on the ethics rules (or on
any other legal issue) could reveal to ethics counsel the client confidences or secrets
needed to obtain it. This uncertainty sometimes created awkward situations, with law-
yers seeking advice using hypotheticals instead of actual facts, and the lawyers giving
the advice unable to conduct proper conflict checks because client identities could not
be revealed. Though this treatise has always taken the view that disclosure under these
circumstances should not have been considered a violation of former DR 4-101 since
ethics counsel had established a client-lawyer relationship with the inquiring lawyer
and was therefore bound by former DR 4-101 not to reveal the confidences or secrets
of the inquiring lawyer), the old Code did not make this clear. Rule 1.6(b)(4) remedies
this problem. An almost identical provision was added to the Model Rules in 2002.%

[f] Disclosure to Establish or Collect a Fee or in Self-Defense Rule 1.6(b)(5) recog-
nizes two categories of circumstances in which a lawyer may disclose a client’s confi-
dences or secrets: first, “to defend the lawyer or his or her employees or associates
against an accusation of wrongful conduct,”® and second, “to establish or collect the
lawyer’s fee.”®” The language of this rule is identical to former DR 4-101(C)(4).

client’s commission of a crime or fraud in furtherance of which the clients has used the lawyer’s
services.”

62 See ABA/BNA Lawyers’ Manual for Professional Conduct, 19 CURRENT REPORTS 467
(Aug. 13,2003).

63  See, e.g., ABA Center for Professional Responsibility, ANNOTATED MODEL RULES OF PROFESSIONAL
Conbuct 102-03 (6th ed. 2007).

64 Simon 5/09, supra note 4.

65  In 2002, the ABA House of Delegates specifically amended MR 1.6(b) to permit a lawyer to
reveal information relating to the representation “to secure legal advice about the lawyer’s
compliance with these Rules.” Model Rules of Professional Conduct Rule 1.6(b) (2002). See
also id. Comm. 7.

66 See generally RESTATEMENT, supra note 3, §§ 64—65; ABA/BNA, supra note 3, § 55:701-16.

67  Actions to establish or collect a fee include writing letters urging payment and filing a court
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As with all the Listed Exceptions, subdivision 4 limits the disclosures to those that the
lawyer “reasonably believes necessary.”®

Determining the nature and extent of any authorized disclosure calls for a facts-and-
circumstances analysis. Again, a lawyer should exercise self-restraint and caution in
this situation. The client-lawyer relationship has generally collapsed by the time that a
lawyer is asking whether and to what extent the lawyer can reveal confidential
information to establish or collect a fee or in self-defense. The lawyer is likely to be
angry at and frustrated by the client’s behavior. These emotions can cloud the lawyer’s
judgment, leading to an excessive release of information, which ultimately could lead
to Bar discipline or, more likely, the judicial rejection of a fee or charging lien claim.
Restraint and caution are also called for because a disruptive and obstreperous client is
likely to try to manipulate the disciplinary system for the purpose of either striking
back at a lawyer for trying to collect a fee or furthering the client’s underlying
accusation of wrongdoing. Such a client will be scrutinizing any disclosure the lawyer
makes for evidence that the disclosure was unnecessary. Finally, even if a lawyer
makes only necessary disclosures to establish or collect a fee or defend against an
accusation of wrongdoing, the lawyer should very carefully weigh any comments the
lawyer makes outside the proceeding. Discussions with other lawyers, interested third
parties, and especially the media can be problematic.

In the recent past, ethics committees have paid increased attention to this exception
because insurance companies have expanded the use of in-house and outside auditors
to monitor law firm expenditures of time and expenses. Ethics committees have
generally expressed reservations about certain aspects of the cooperation the insurance
companies routinely request of law firms in connection with billing audits. To the
extent such cooperation entails the disclosure of confidences or secrets, express client
consent to the disclosure may be necessary. See N.Y.S. Bar Op. 716 (1999).%°

Subsection (4) also permits a lawyer to reveal a confidence or secret “to defend the
lawyer or his or her employees or associates against an accusation of wrongful
conduct.” The language “lawyer or his or her employees or associates” should be read
broadly to include just about anyone who is associated with the lawyer and accused of
wrongful conduct. Why the language does not refer to “the lawyer’s partners” or
“members” of the lawyer’s firm is inexplicable. In the context of subsection (4), the
only sensible interpretation of the term “associates” includes them.

action. They do not authorize a lawyer to report a client’s nonpayment to a credit bureau, since
the credit bureau does not perform any function related to establishing or collecting the lawyer’s
fee. See N.Y.S. Bar Op. 684 (1996).

68 See e.g., Feeley v. Midas Prop., Inc., 199 A. D. 2d 238, 239, 604 N.Y.S.2d 420 (2d Dep’t 1993)
(disclosure is permitted “only to the extremely limited extent necessary”).

69  See also Licensing Corp. v. Nat’l Hockey League Ass’n, 153 Misc. 2d 126, 580 N.Y.S.2d 128
(Sup. Ct. N.Y. Co. 1992) (retainer and fee arrangement agreement may be subject to discovery;
however, the actual bills are privileged. The bills detail the work done by the attorneys, showing
services, conversations, and conferences between counsel and others). See generally Lazar
Emanuel, Lawyer Needs Insured’s Consent Before Submitting Bills to Insurer’s Auditor, N.Y.
Pror. REs. Rep. 8 (June 1999). Similar issues have arisen in the context of government audits
of legal services organizations. See generally Nassau County Bar Op. 96-15 (1996).
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“Wrongful conduct” is an ambiguous term that sweeps into its bay a wide range of
conduct. It certainly encompasses allegations of criminal activities, violations of a
disciplinary or court rule, actions constituting malpractice, breach of a fiduciary duty,
or fraud. The allegations, however, must relate to the client-lawyer relationship. For
example, assume that during the course of a representation a lawyer and a client are
romantically involved. The romance subsequently founders, and the client publicly
accuses the lawyer of being insensitive and manipulative. If that accusation is
not related to the legal services the lawyer provided, the lawyer cannot rely on
subsection (5) and disclose the client’s confidential information.

A critical but often overlooked aspect of the New York formulation is that it applies
to the lawyer’s response to any “accusation” of wrongdoing. This is significantly
broader than the Model Rules, which limits the “self-defense exception” to establishing
a “claim or defense” in a “controversy” between the lawyer and client, to a “criminal
charge or civil claim,” or to “allegations in any proceeding” involving the lawyer—all
of which limit the exception to formal claims in formal proceedings. See MR 1.6(b)
(5). In New York, lawyers can invoke subsection (5) to respond to such things as
allegations made informally by a client to the police or prosecutors, and even to adverse
statements by the client in the media.”

Furthermore, the “self-defense” exception is not limited to claims brought against
the lawyer by clients: it also allows disclosure to defend against claims brought by
third parties.”! Though this appears to go beyond the original rationale behind this
exception (which was based on an implied waiver of confidentiality by the client suing
or otherwise accusing the lawyer), it allows the lawyer to remain on a level playing
field with the client, who may attempt to pin the blame on the lawyer when dealing
with prosecutors and plaintiff’s lawyers. Muzzling the lawyer in this situation would
be unfair, and would turn the shield of the attorney-client privilege into a sword that
the client could use to harm the lawyer while protecting herself.

[g] Disclosure Permitted or Required by Rules, Other Law, or Court Order Rule
1.6(b)(6) permits disclosure of confidential information “when permitted under
Disciplinary Rules or required by law or court order.””> Several Rules permit such

70 Nevertheless, there are limits. See Louima v. N.Y. City, No. 98 Civ. 5083 (SJ), 2004 WL
2359943 (E.D.N.Y. Oct. 5, 2004) (“mere press reports” about lawyer’s conduct do not justify
disclosure of client information even if are reports false and accusations unfounded); NYCLA
Bar Op. 722 (1997) (client’s criticism of lawyer to neighbor was mere gossip and did not trigger
exception to confidentiality rule); Eckhaus v. Alfa-Laval, Inc., 764 F. Supp. 34 (S.D.N.Y.
1991) (dismissing a complaint for defamation filed against a corporate entity by the client’s
former general counsel on the ground that the self-defense exception was not applicable).

71 Meyerhofer v. Empire Fire & Marine Ins. Co., 497 F.2d 1190 (2d Cir.), cert denied, 419 U.S.
998 (1974), (lawyer named as defendant in civil lawsuit permitted to disclose confidential
information about codefendant client to plaintiffs in order to extricate himself from lawsuit.);
In re Friend, 411 F. Supp. 776 (S.D.N.Y. 1975) (lawyer could provide client information to
grand jury so he can be exonerated in criminal investigation).

72 See generally RESTATEMENT, supra note 3, § 62; ABA/BNA, supra note 3, 1201-06, 1301-22.
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disclosure aside from Rule 1.6, including the client perjury rule (Rule 3.3) and the
reporting requirement (Rule 8.3).

This provision has always been a bit vague and confusing. But one thing should not
be confusing: this provision does not detract from the non-mandatory nature of
disclosure permitted under Rule 1.6(b). Lawyers must distinguish between the source
requiring disclosure (a statute or court rule) and the Rule provision permitting it (the
NY Rule). Although a court rule may require the disclosure, and a lawyer may be
subject to court sanctions for noncompliance, the failure to disclose will not result in
disciplinary sanctions—at least not under Rule 1.6. This emphasizes the sanctity
accorded the attorney-client privilege and the broad discretion given to lawyers in
determining how to resolve difficult disclosure issues.

Precisely identifying those laws that require disclosure of confidences and secrets is
tricky. While the Rules do not define “law,” the term is generally understood as
encompassing statutes, agency regulations, court rules, and analogous sovereign
commands. Statutes and agency regulations mandating disclosure by a lawyer qua lawyer
are exceedingly rare.”* A lawyer is likely to wrestle with disclosure in two situations:
first, where a statute or regulation imposes an affirmative obligation of disclosure on the
client (e.g., federal securities law, state and federal environmental laws, etc.)’”® and the
client refuses to comply with that obligation; and second, where the client has specifically
designated the lawyer as the client’s agent for purpose of compliance or regulatory
functions and the client instructs the lawyer not to make disclosures that the lawyer

73 See supra for a list of these rules.

74 Section 307 of the Sarbanes-Oxley Act directed the SEC to issue regulations governing the
conduct of lawyers who appear and practice before the Commission. Sarbanes-Oxley Act of
2002, 15 U.S.C. § 7245 (2002).

As originally drafted, the SEC regulations contained a mandatory whistle-blowing provision.
That provision was eliminated in the final draft in response to vocal criticism by the organized
Bar. For the current text of the regulations, see Standards of Professional Conduct for Attorneys
Appearing and Practicing Before the Commission in the Representation of an Issuer, 17 C.F.R.
§§ 205.1-.7 (2005). The SEC indicated years ago that it may revisit the issue of mandatory
whistle-blowing [see generally Anthony E. Davis, SEC’s New Sarbanes-Oxley Proposals on
‘Noisy Withdrawal’, N.Y.L.J. 31 (Mar. 3, 2003), at 3]], but that seems like ancient history in
light of the ABA’s adoption of MR 1.6(b)(2) and (3) in August 2003.

Nevertheless, the Sarbanes-Oxley regulations do authorize permissive disclosure of a client’s
confidential information under certain circumstances. 17 C.F.R. § 205.3(d)(2) (2004). The
Washington State Bar attempted to curtail the scope of the permitted disclosure through an
interpretation of the rule governing disclosure of confidential client information in the state’s
code of professional conduct. The relevant text of that rule closely resembles New York’s
former DR 4-101. The Washington Bar’s position is highly questionable, and a lawyer licensed
to practice law in New York should proceed with great caution before relying on it. If the
SEC’s regulations were challenged, it is most likely a court would hold that Congress possessed
the constitutional authority to authorize the SEC to issue the regulations and that the regulations
preempt contrary or inconsistent provisions of state codes of lawyer conduct. Roy Simon,
Washington State Bar Takes On the SEC, N.Y. Pror. Res. Rep. 1 (Oct. 2003). Accord No.
Carolina State Bar Ethics Comm. Formal Op. 2005-09 (2006).

75 See, e.g., Meyerhofer, 497 F.2d 1190 (securities law); Michael Gerrard, Duty of Consultants,
Lawyers to Report Contamination, N.Y.L.J. 3 (Mar. 26, 1999) (environmental laws).
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believes a statute or regulation requires. The latter situation implicates the lawyer’s
obligations with respect to withdrawal under Rule 1.16 as well as the lawyer’s disclosure
obligations under Rule 1.6.

In contrast to statutes and regulations, court rules are more likely to directly impose
a disclosure obligation on a lawyer. See generally N.Y.C. Bar Op. 1990-2 (1990) (a
lawyer’s obligations under Rule 26(e)(2) of the Federal Rules of Civil Procedure are
“required by law” within the meaning of former DR 4-101).

Subsection (6) also permits disclosure of confidential information when required by
a court order. From time to time, a party in a civil litigation, a prosecutor, or a regulatory
agency will formally seek information about a current or former client from a lawyer,
and a court will reject the lawyer’s invocation of the attorney-client privilege. What
happens if a court orders a lawyer to testify, but the client instructs the lawyer not to?
Practically speaking, the choices are rather limited. In most instances, withdrawal will
not solve the problem, even if the court will permit it.”® Regardless of the client’s status
as a present or former client, the lawyer remains subject to compulsory process to
obtain the sought-after testimony. The only real options are either to obey the court’s
order or appeal it after obtaining a stay. It is often said that a lawyer has an ethical
obligation to appeal an order directing disclosure, and relevant ethics opinions support
this view, although the language of the Rules does not explicitly require it.””

V.4 Subsection (c): A Lawyer’s Duty to Use Reasonable Care to
Prevent Employees from Making Unauthorized Disclosure or Use
of Confidences or Secrets

Rule 1.6(c) is one of several rules requiring or urging a lawyer or a law firm to take
managerial measures to prevent employees, associates, or others whose services are
utilized by the lawyer or law firm from taking actions that the Rules prohibit the lawyer
or law firm from taking.” The application of Rule 1.6(c) will, of course, vary from
law firm to law firm depending on factors such as the size of the firm, the type of
work it handles, and the sensitivity of the clients’ information. Nonetheless, a few
generalizations are appropriate. A law firm should have in place a well-designed hiring,
retention, and termination policy that will regularly remind nonlawyer personnel of their

76 ~ Most court rules require judicial assent to a lawyer’s withdrawal. Rule 1.16(d) expressly
provides: “If permission for withdrawal is required by the rules of a tribunal, a lawyer shall not
withdraw from employment in a proceeding before that tribunal without its permission.”

77 But see Nassau County Bar Op. 92-1 (1992) (if a court rejects a lawyer’s invocation of the
attorney-client privilege and a good faith appeal may be taken, the lawyer should request a stay
pending exhaustion of the opportunities for appellate review that are available to the client).
Accord ABA Comm. on Legal Ethics & Professional Responsibility, Formal Op. 94-385 (1994).

78 See Rules 5.1 (“Responsibilities of Law Firms, Partners, Managers and Supervisory Lawyers”);
see also Rule 1.10(f) (requiring a law firm to keep records of prior engagements and to have a
policy to check for conflicts); see generally RESTATEMENT, supra note 3, § 60; Barry H. Berke
& Ronald W. Adelman, The Lawyer’s Duty to Supervise Paralegals, N.Y. ProF. REs. Rep. 5
(Nov. 2000); Marvin Frankel & Charlotte Fischman, The Duty to Supervise: A Firm
Responsibility, N.Y. Pror. REs. Rep. 1 (Aug. 2000).
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obligation not to reveal confidential information during or after their employment.”
Appropriate measures should be taken to limit the possible inadvertent disclosure of
protected information in connection with discovery® and the destruction of client files.%!

Care should be taken if a law firm employs lawyers supplied by a temporary lawyer
placement agency,*” or is associated with a credit company that assists clients in the
payment of legal fees and collects the fees directly from clients.®*> Even more care must
be taken in connection with outsourcing legal services to foreign lawyers.®

Finally, in communicating with clients via e-mail or offering legal services on an
Internet Web site, a lawyer must exercise reasonable care to protect confidential
information.%

V1. ANNOTATIONS OF ETHICS OPINIONS

Editors’ Note: The authors of the Commentary have prepared an outline of selected
ethics opinions involving the attorney-client privilege in New York. Given the size
of this topic, this outline does not pretend to be complete. It does, however, provide
cases concerning most of the key issues addressed by Rule 1.6, as well as opinions
concerning the evidentiary attorney-client privilege. We hope it will serve as a
useful starting point for your research).

VL.1 Opinions Covering Subjects under NY Rule 1.6(a)

What is a “Confidence” Covered by the Rule? N.Y.S. Bar Op. 842 (2010) (lawyer
can use an on-line “cloud” data backup system to store confidential client information
as long as the lawyer takes the necessary steps to ensure that the system is secure and
that confidentiality of the information is maintained).

N.Y.C. Bar Op. 2005-03 (2005) (analyzing the circumstances under which a lawyer
may voluntarily testify about a former client; distinguishing between “confidences”
and “secrets”).

79 See generally N.Y.C. Bar Op. 1995-11 (1995) (transient nature of lay personnel is a cause for
concern in protecting client confidences or secrets).

80  See e.g., United States Fidelity & Guaranty Co. v. Braspetro Qil Serv. Co., 2000 WL 744369
(S.D.N.Y. June 8, 2000); SEC v. Cassano, 189 F.R.D. 83 (S.D.N.Y.1999). See generally ABA/
BNA, supra note 4, § 55:416-21, 423-24.

81 E.g.,N.Y.S. Bar Op. 623 (1991) (in destroying a closed file, a lawyer should take measures to
reasonably assure that confidential information is protected); accord NYCLA Bar Op. 725
(1998) (same); see also N.Y.S. Bar Op. 641 (1993) (lawyer who must comply with an ordinance
requiring the recycling of office paper must take appropriate steps to prevent the disclosure of
protected information).

82 Seee.g., N.Y.C. Bar Ops. 1988-3 (1988), 1988-3-A (1988) & 1989-2 (1989).

83 N.Y.C. Bar Op. 1995-1 (1995).

84  ABA Formal Op. 08-451 (2008); N.Y.C. Bar Op. 2006-03 (2006).

85 E.g., N.Y.C. Bar Op. 2000-1 (2000); N.Y.S. Bar Op. 709 (1998). See generally ABA/BNA,
supra note 4, § 55:401-24.
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NYCLA Bar Op. 731 (2003) (lawyer may be obligated to reveal information relating
to the existence of a client’s insurance coverage under some circumstances, but may
not mislead the opposing counsel).

Nassau County Bar Op. 94-12 (1994) (lawyer may execute an affidavit attesting to
the fact that the signature on certain checks made payable to him is not his signature,
even though the affidavit may implicate his client in criminal activities. The lawyer’s
knowledge of his signature is not a confidence or secret.).

N.Y.S. Bar Op. 479 (1978) (in the absence of client consent, a lawyer may neither
reveal the client’s commission of undiscovered murders nor advise the authorities of the
location of the dead bodies. With the client’s consent, the lawyer may discuss the possibility
of such disclosure in the course of plea negotiations with the district attorney.).

Was the Communication for the Purpose of Legal Advice? NYCLA Bar Op. 717
(1996) (if a lawyer/employee of an insurance company is not acting as an attorney, former
DR 4-101 is not applicable. If it is applicable, the lawyer must not disclose the client’s
confidences or secrets. However, not all information the lawyer learns is protected.).

Was the Communication in a Confidential Setting? N.Y.S. Bar Op. 820 (2008)
(lawyer may use an e-mail service provider that scans user e-mails to generate adver-
tising, as long as the e-mails are not reviewed by or provided to human beings other
than the sender and recipient).

NYCLA Bar Op. 738 (2008) (lawyer who receives from an adversary electronic
documents that appear to contain inadvertently produced metadata is ethically obligated
to avoid searching the metadata in those documents; there is a presumption that data
sent in breach of confidentiality was sent inadvertently).

N.Y.S. Bar Op. 782 (2004) (analyzing a lawyer’s duty to preserve a client’s
confidences and secrets while electronically transferring a document whose metadata
may be accessed by the document’s recipient).

N.Y.C.Bar Op. 1998-2 (1998) (lawyer may send confidential client communications
by unencrypted e-mail).

N.Y.C. Bar Op. 1995-12 (1995) (lawyer who uses the services of an interpreter to
facilitate communication with a non-English speaking or deaf client must take
reasonable care to prevent the interpreter from disclosing or using the confidences or
secrets of the client).

N.Y.C. Bar Op. 1994-11 (1994) (lawyer should exercise caution in conversing on a
cellular or cordless telephone or other devices readily capable of interception, if the
conversation may allude to confidential client information. The lawyer should consider
taking steps to ensure the security of such conversations.).

What is a “Secret”? N.Y.C. Bar Op. 2005-03 (2005) (analyzing the circumstances
under which a lawyer may voluntarily testify about a former client; distinguishing
between “confidences” and “secrets”).

N.Y.S. Bar Op. 742 (2001) (lawyer who learns, while representing a client, that a
third party has violated the law may not disclose the violation if the information is
protected as a confidence or secret).
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N.Y.S. Bar Op. 723 (1999) (general information about the law is not a secret.
Information about a former client’s financial exposure, workplace rules, and settlement
policies may be a secret, but depending upon the circumstances of the representation,
possession of the information may not be grounds for disqualification).

Nassau County Bar Op. 98-6 (1998) (lawyer may not reveal the fact that another
lawyer has embezzled a client’s funds if the client refuses to consent to the
disclosure).

Nassau County Bar Op. 96-15 (1996) (as a general rule, billing records constitute
client secrets. Therefore, a lawyer may not disclose them to a federal agency (or anyone
else.) unless directed to do so by a court order); accord Nassau County Bar Op. 97-3
(1997) (IRS summons); Nassau County Bar Op. 98-5 (1998) (potential inquiry by
criminal investigators into the identity of the client who paid the lawyer in cash that
included a counterfeit $100 bill).

Nassau County Bar Op. 96-7 (1996) (lawyer may neither disclose nor use to his own
advantage the knowledge that he gained in a prior representation of a client’s criminal
conviction, even though the fact of the conviction is contained in a public record). But
see Nassau County Bar Op. 95-2 (1995) (lawyer may disclose a former client’s criminal
conviction if the lawyer learns of the conviction after the client-lawyer relationship has
ended).

NYCLA Bar Op. 702 (1994) (lawyer who is appointed as a guardian ad litem in a
foreclosure proceeding for a client whom the mortgagee bank could not locate and
who subsequently learns the whereabouts of the client may not disclose the client’s
location without the client’s consent).

Nassau County Bar Op. 94-12 (1994) (lawyer may execute an affidavit attesting to
the fact that the signature on certain checks made payable to him is not his signature,
even though the affidavit may implicate his client in criminal activities. The lawyer’s
knowledge of his signature is not a confidence or secret.).

N.Y.S. Bar Op. 645 (1993) (since a client’s name, the fees charged, and the fact of
the representation may constitute a secret, a lawyer whose appointment to a town board
would require the disclosure of such information must: (1) obtain client consent to the
disclosure, (2) obtain a declaratory judgment that the disclosure law does not apply to
the lawyer, or (3) not accept the appointment).

Nassau County Bar Op. 91-35 (1991) (information may be a “secret” even if it is
known to individuals other than the lawyer and the client or the client was not the
source of the information).

Scope of Privilege in Certain Contexts: Corporations/Partnerships N.Y.C. Bar Op.
2007-2 (2007) (analyzing the circumstances under which a law firm may second a
lawyer to a host organization without violating former DR 4-101).

N.Y.C. Bar Op. 2006-2 (2006) (analyzing the application of former DR 4-101 in the
context of a “beauty contest”).

N.Y.C. Bar Op. 2004-02 (2004) (discussing confidentiality issues raised in the context
of a lawyer’s simultaneous representation of a corporation and its constituents).

N.Y.C. Bar Op. 1994-10 (1994) (lawyer for a limited partnership must tell the
limited partners any information concerning improprieties by the general partnership.
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The lawyer may not reveal the information to non-clients unless disclosure is permitted
under the future-crime exception to former DR 4-101C3. Withdrawal may be
required.).

N.Y.C. Bar Op. 1994-1 (1994) (former in-house lawyer may sue a former employer
for discrimination and participate in the preparation of a class action against the former
employer, provided that the lawyer does not use or disclose protected information or
serve as class counsel or class representative).

Nassau County Bar Op. 93-14 (1993) (if the individual client who directed the
lawyer to organize a corporation, prepare minutes, and issue stock was the lawyer’s
client, the lawyer may not release information to another individual who is the president
and secretary of the corporation and its sole shareholder).

Scope of Privilege in Certain Contexts: Estates Nassau County Bar Op. 2003-04
(2004) (analyzing the circumstances under which a lawyer may reveal the confidences
and secrets of a deceased client-wife to husband-executor of her estate).

N.Y.S. Bar Op. 746 (2001) (under “drastic circumstances,” a lawyer may disclose a
client’s confidences or secrets to the limited extent necessary in connection with a
petition for the appointment of a guardian).

Nassau County Bar Op. 97-10 (1997) (in a probate proceeding, the wrongful conduct
of the executor may be protected as a secret, depending upon the client’s identity (i.e.,
the executor or the estate).

N.Y.S. Bar Op. 649 (1993) (lawyer should disclose the wrongful conduct of an
executor unless the information is protected as a confidence or secret).

Nassau County Op. 90-17 (1990) (lawyer may not reveal an elderly client’s eccentric
behavior to her family for the purpose of advising them that she may need a
conservator).

Scope of Privilege in Certain Contexts: Within Law Firms (Firm GC and
Others) N.Y.C. Bar Op. 1994-1 (1994) (former in-house lawyer may sue a former
employer for discrimination and participate in the preparation of a class action against
the former employer, provided that the lawyer does not use or disclose protected infor-
mation or serve as class counsel or class representative).

VI.2 Opinions Related to NY Rule 1.6(a)(1), (2), and (3)

Did Lawyer Misuse the Client’s Confidences or Secrets by Improperly Revealing
Them? N.Y.C. Bar Op. 2007-2 (2007) (analyzing the circumstances under which a
law firm may second a lawyer to a host organization without violating former DR
4-101).

N.Y.C. Bar Op. 2006-3 (2006) (analyzing the circumstances under which a law firm
may outsource legal services without violating former DR 4-101).

N.Y.C. Bar Op. 2005-02 (2005) (analyzing a lawyer’s duty to preserve confidences
and secrets when a client or potential client informs the lawyer of information relevant
to a matter that the lawyer is handling for another client).
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N.Y.S. Bar Op. 782 (2004) (analyzing a lawyer’s duty to preserve a client’s
confidences and secrets while electronically transferring a document whose metadata
may be accessed by the document’s recipient).

N.Y.S. Bar Op. 746 (2001) (under “drastic circumstances,” a lawyer may disclose
a client’s confidences or secrets to the limited extent necessary in connection with a
petition for the appointment of a guardian).

N.Y.S. Bar Op. 743 (2001) (analyzing the ethical obligation of a lawyer to protect a
client’s confidences and secrets in a labor arbitration in which the client is either the
union or the union member).

N.Y.S. Bar Op. 742 (2001) (lawyer who learns, while representing a client, that a
third party has violated the law may not disclose the violation if the information is
protected as a confidence or secret).

N.Y.S. Bar Op. 718 (1999) (provided that certain safeguards are observed to protect
confidential client information, a legal aid office may be able to share with a bar
association committee information extracted from mental health forms).

N.Y.C. Bar Op. 1998-2 (1998) (lawyer may send confidential client communications
by unencrypted e-mail).

N.Y.C. Bar Op. 1995-12 (1995) (lawyer who uses the services of an interpreter to
facilitate communication with a non-English speaking or deaf client must take
reasonable care to prevent the interpreter from disclosing or using the confidences or
secrets of the client).

N.Y.C. Bar Op. 1995-11 (1995) (transient nature of lay personnel is a cause for
concern in protecting client confidences or secrets).

N.Y.C. Bar Op. 1994-11 (1994) (lawyer should exercise caution in conversing on a
cellular or cordless telephone or other devices readily capable of interception, if the
conversation may allude to confidential client information. The lawyer should consider
taking steps to ensure the security of such conversations.).

NYCLA Bar Op. 702 (1994) (lawyer who is appointed as a guardian ad litem in a
foreclosure proceeding for a client whom the mortgagee bank could not locate and
who subsequently learns the whereabouts of the client may not disclose the client’s
location without the client’s consent).

N.Y.S. Bar Op. 641 (1993) (lawyer who must comply with an ordinance requiring
the recycling of office paper must take appropriate steps to prevent the disclosure of
protected information).

Nassau County Bar Op. 92-1 (1992) (if a court rejects a lawyer’s invocation of the
attorney-client privilege and a good faith appeal may be taken, the lawyer should
request a stay pending exhaustion of the opportunities for appellate review that are
available to the client).

N.Y.S.Bar Op. 623 (1991) (in destroying a closed file, a lawyer should take measures
to reasonably assure that confidential information is protected).

N.Y.S. Bar Op. 479 (1978) (in the absence of client consent, a lawyer may neither
reveal the client’s commission of undiscovered murders nor advise the authorities of
the location of the dead bodies. With the client’s consent, the lawyer may discuss the
possibility of such disclosure in the course of plea negotiations with the district
attorney.).
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Did Lawyer Misuse the Client’s Confidences or Secrets by Using Them for the
Disadvantage of the Client? N.Y.C. Bar Op. 1997-3 (1997) (lawyer may engage in
an activity or express a personal viewpoint adverse to a client’s interests provided that
protected client information or the zealous representation of the client are not
compromised).

Nassau County Bar Op. 93-14 (1993) (if the individual client who directed the
lawyer to organize a corporation, prepare minutes, and issue stock was the lawyer’s
client, the lawyer may not release information to another individual who is the president
and secretary of the corporation and its sole shareholder).

Did the lawyer misuse the client’s confidences or secrets by improperly using
them for the lawyer’s own advantage or the advantage of another person? N.Y.S.
Bar Op. 749 (2001) (lawyer may not use computer software to access confidential
information relating to another lawyer’s representation of a client).

N.Y.S. Bar Op. 700 (1998) (lawyer who receives an unsolicited communication
from a former employee of an adversary’s law firm in which the former employee
alleges that certain key records had been tampered with may not communicate further
with the former employee and should seek guidance from a tribunal or other appropriate
authority on how to proceed).

N.Y.C. Bar Op. 1997-3 (1997) (lawyer may engage in an activity or express a
personal viewpoint that is adverse to a client’s interests provided that protected client
information or the zealous representation of the client are not compromised).

N.Y.C. Bar Op. 1994-1 (1994) (former in-house lawyer may sue a former employer
for discrimination and participate in the preparation of a class action against the former
employer, provided that the lawyer does not use or disclose protected information or
serve as class counsel or class representative).

N.Y.S. Bar Op. 645 (1993) (since a client’s name, the fees charged, and the fact of
the representation may constitute a secret, a lawyer whose appointment to a town board
would require the disclosure of such information must: (1) obtain client consent to the
disclosure, (2) obtain a declaratory judgment that the disclosure law does not apply to
the lawyer, or (3) not accept the appointment).

VL3 Opinions Related to NY Rule 1.6(b)

Exceptions to the Confidentiality Rule: Preventing a Crime (Rule 1.6(b)(2)) NYCLA
Bar Op. 741 (2010) (NYCLA Bar Op. 712, concluding that a lawyer may not use admit-
ted false testimony, while at the same time may not reveal it, is superseded by NYCLA
BarOp. 741. The later opinion was based on the prior Code of Professional Responsibility.
The new Rules make it clear that a lawyer has a duty to remedy false statements by
disclosure of confidential information, if necessary, while at the same time also seeking
to minimize the disclosure of confidential information as much as possible.).

N.Y.C. Bar Op. 2002-1 (2001) (analyzing the circumstances under which a lawyer
(1) may disclose a “continuing crime,” and/or (2) has a reasonable belief that the
lawyer’s client intends to commit a crime).
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Nassau County Bar Op. 2001-7 (2001) (lawyer may reveal the intention of a former
client to commit a crime consisting of the submission of false information to the
Surrogate’s Court).

Nassau County Bar Op. 98-11 (1998) (lawyer who represented a client in connection
with a personal injury action may disclose a letter in the client’s file relating to the
client’s injuries when the client subsequently files a personal injury action against the
lawyer. Under limited circumstances, the lawyer may reveal the client’s intention to
commit a future crime.).

N.Y.C. Bar Op. 1994-10 (1994) (lawyer for a limited partnership must tell the
limited partners any information concerning improprieties by the general partners. The
lawyer may not reveal the information to non-clients unless disclosure is permitted
under the future-crime exception to former DR 4-la(c)(3). Withdrawal may be
required.).

Exceptions to the Confidentiality Rule: Preventing Physical Harm (Rule 1.6(b)
(1)) N.Y.C.Bar Op. 1997-2 (1997) (under some circumstances, a lawyer employed by
a social services agency may disclose the confidences or secrets of a minor client relat-
ing to abuse or mistreatment of the minor without the client’s consent. The lawyer
should take reasonable care to preserve the client’s confidences and secrets during the
course of the lawyer’s interaction with nonlawyer professionals employed by the
agency, such as social workers.).

N.Y.S. Bar Op. 486 (1978) (lawyer may reveal a client’s expressed intention to
commit suicide).

Exceptions to the Confidentiality Rule: To Defend Against an Accusation (“Self-
Defense” Exception)(Rule 1.6(b)(5)(i)) Nassau County Bar Op. 98-11 (1998) (lawyer
who represented a client in connection with a personal injury action may disclose a
letter in the client’s file relating to the client’s injuries when the client subsequently
files a personal injury action against the lawyer. Under limited circumstances, the
lawyer may reveal the client’s intention to commit a future crime.).

NYCLA Bar Op. 722 (1997) (lawyer may disclose a client’s confidences or secrets
to defend against an accusation of wrongful conduct, but not to reply to negative
references or gossip about the lawyer).

Exceptions to the Confidentiality Rule: To Establish or Collect a Fee (Rule 1.6(b)
(5)(ii)) Nassau County Bar Op. 94-26 (1994) (lawyer may reveal otherwise protected
information to collect a fee, even if the disclosure may subject the client to criminal
prosecution and/or civil liability).

Exceptions to the Confidentiality Rule: To Comply with Other Law or Court
Order (Rule 1.6(b)(6)) N.Y.S. Bar Op. 681 (1996) (lawyer who was assigned by a
court to represent a client who misrepresented the client’s financial eligibility for
assigned counsel may not disclose the misrepresentation in support of the lawyer’s
motion to withdraw, but may disclose it if ordered by the court to do so).
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N.Y.C. Bar Op. 1990-2 (1990) (lawyer’s obligations under Rule 26(e)(2) of the
Federal Rules of Civil Procedure are “required by law” under subsection (b)(2) of
former DR 4-101. Therefore, the lawyer may disclose the existence of documents
responsive to a discovery request even though the client directs the lawyer not to do so.
Disclosure may also be permitted under former DR 7-102(b). Finally, withdrawal may
be appropriate.).

Exceptions to the Confidentiality Rule: To Withdraw an Opinion or
Misrepresentation (Rule 1.6(b)(3)) NYCLA Bar Op. 741 (2010) (lawyer who
comes to know after the fact that a client has lied about a material issue in a deposition
in a civil case must employ reasonable remedial measures, including counseling the
client to correct the testimony, If the remedial efforts prove fruitless, then the lawyer
must take additional remedial measures, including disclosure to the tribunal, if neces-
sary. If the client’s false statement is disclosed, the lawyer must seek to minimize the
disclosure of confidential information. Under the new Ethics Rules, the lawyer cannot
simply withdraw from representation while maintaining the confidence.).

N.Y.S. Bar Op. 797 (2006) (identifying the circumstances under which a lawyer
must withdraw any misstatements that the lawyer made in certifying a client’s state-
ments in a probate proceeding).

Nassau County Bar Op. 2005-3 (2005) (analyzing the circumstances under which an
attorney must correct the misrepresentation that the attorney unwittingly made to the
opposing counsel regarding ownership interests in a motor vehicle involved in a
personal injury action).

N.Y.S. Bar Op. 781 (2004) (analyzing a matrimonial lawyer’s ethical obligations
when the lawyer learns that the client has fraudulently submitted a financial statement
to the family court that contains material errors).

NYCLA Bar Op. 731 (2003) (lawyer may be obligated to reveal information relating
to the existence of a client’s insurance coverage under some circumstances, but may
not mislead the opposing counsel).

NYCLA Bar Op. 686 (1991) (lawyer may correct an oral representation made by the
lawyer in the course of a negotiation that was based on information supplied by the
client that the lawyer later learns is materially inaccurate and is still being relied upon
by a third party).

VL.3 Opinions Related to NY Rule 1.6(c)
N.Y.S. Bar Op. 842 (2070) (lawyers have a duty to stay current on technology to

make sure any data backup system used to store confidential client information remains
sufficiently advanced to continue protecting the information).
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VII. ANNOTATIONS OF CASES

Editors’ Note: The authors of the Commentary have prepared an outline of selected
cases involving the attorney-client privilege in New York. Given the size of this
topic, this outline does not pretend to be complete. It does, however, provide cases
concerning most of the key issues addressed by Rule 1.6, as well as cases concerning
the evidentiary attorney-client privilege. We hope it will serve as a useful starting
point for your research.

VII.1 Cases Covering Subjects under NY Rule 1.6(a)
What is a “Confidence” Covered by the Rule?

New York: Purchase Partners II, LLC v. Westreich, 14 Misc. 3d 1227(A), 2007 WL
329027 (Sup. Ct. N.Y. Co. 2007) (applying the definition of “secret” and “confidence”
to communications made in the context of a complex commercial relationship).

N.Y. Times Co. v. Lehrer McGovern Bovis, Inc., 300 A.D.2d 169, 752 N.Y.S.2d
642 (1st Dept. 2002) (attorney-client privilege applies to confidential communications
by a client for the purpose of obtaining legal advice with an attorney who has been
consulted for that purpose).

Fox v. Fox, 290 A.D.2d 749, 736 N.Y.S.2d 483 (3d Dept. 2002) (describing
procedures to protect the confidentiality of clients’ files while allowing the plaintiff-
wife in a divorce proceeding to inspect the files in order to value the defendant-
husband’s law practice).

People v. Vespucci, 2002 WL 1396080 (Co. Ct. Nassau, May 29, 2002) (holding
that the attorney-client privilege survives a client’s death and refusing to pierce the veil
of confidentiality to allow the deceased client’s lawyer to provide exculpatory evidence
in behalf of a defendant charged with murder).

Aetna Cas. & Surety Co. v. Certain Underwriters and Lloyd’s London, 176 Misc. 2d
605,676 N.Y.S.2d 727 (Sup. Ct. N.Y. Co. 1998) (for attorney-client privilege to apply,
in the course of a professional relationship a confidential communication between an
attorney and client must be made for the purpose of seeking or providing legal assistance
or advice and the communication itself must have been primarily or predominantly of
a legal character).

Madden v. Creative Serv., Inc., 84 N.Y.2d 738, 622 N.Y.S.2d 738 (1995) (client has
no cause of action against individuals who enter a law firm under false pretenses and
conduct an unauthorized inspection of the client’s documents, especially in the absence
of demonstrated harm).

Spectrum Sys. Int’1 Corp. v. Chem. Bank, 78 N.Y.2d 371, 575 N.Y.S.2d 809 (1991)
(attorney-client privilege applies to communications between a lawyer and client for
the purpose of facilitating the rendition of legal services or advice in the course of the
professional relationship; the communications themselves must be primarily or
predominantly legal in character).
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Priest v. Hennessy, SI N.Y.2d 62,431 N.Y.S.2d 511 (1980) (attorney-client privilege
arises only when one contacts an attorney in his capacity as such for the purpose of
obtaining legal advice or services. It must be shown that the communication sought to
be protected was a confidential communication made to the attorney for the purpose of
obtaining legal advice or services. The burden of proving the claim of privilege rests
upon the party asserting it. The privilege can give way where strong public policy
requires disclosure. Cited with approval in, e.g., Sackman v. The Liggett Group, Inc.,
920 F. Supp. 357 (E.D.N.Y. 1996)).

Federal: Broich v. Incorporated Village of Southampton, 2010 WL 2076800, 1
(E.D.N.Y. 2010) (plaintiff’s counsel did not have access to privileged documents that
he would not otherwise have access to in this case).

United States v. Stewart, 2002 WL 1300059 (S.D.N.Y., June 11, 2002) (appointing
a neutral Special Master to screen the items seized from the defendant-lawyer’s office
for privilege and responsiveness to the underlying search warrant).

In re Dow Corning Corp., 261 F.3d 280 (2d Cir. 2000) (while declining to order
a writ of mandamus, the Court strongly suggested that the district court erred in
permitting discovery once it concluded that the attorney-client privilege protected the
communications in question).

Baker v. Dorfman, 232 F.3d 121 (2d Cir. 2000) (lower court’s appointment of a
lawyer/receiver with a broad mandate to increase a law firm’s profitability in connection
with collection of a judgment for malpractice raises significant issues about the
protection of client confidences and secrets and must be remanded for further
consideration. The district court’s opinion and order on remand (addressing the Second
Circuit’s concerns) is reported at 2001 WL 55437 (S.D.N.Y. Jan. 23, 2001).).

Bobian Invest. Co. N.V. v. Note Funding Corp., 93 Civ. 7427 (DAB), 1995 WL
662402 (S.D.N.Y. Nov. 9, 1995) (attorney-client privilege protects from disclosure
confidential communications made between the attorney and the client in the course of
professional employment. The proponent of the privilege must establish that the
document in question reflects a communication between the attorney or his agents and
the client or its agents, that the communication was made or retained in confidence,
and that it was made principally to assist in obtaining or providing legal advice or
services for the client. Cited with approval in, e.g., Stenovich v. Wachtell, Lipton,
Rosen & Katz, 195 Misc. 2d 99, 756 N.Y.S.2d 367 (Sup. Ct. N.Y. Co. 2003).).

U.S. v. Colton, 306 F.2d 633 (1962) (to establish attorney-client privilege, it must
be shown that (1) the asserted holder of the privilege is or sought to become a client;
(2) the person to whom the communication was made (a) is a member of the bar of the
court, or his subordinate and (b) in connection with this communication is acting as
a lawyer; (3) the communication relates to a fact of which the attorney was informed
(a) by his client (b) without the presence of strangers (c) for the purpose of securing
primarily either (i) an opinion on law or (ii) legal services or (iii) assistance in some
legal proceeding and not (d) for the purpose of committing a crime or tort; and (4) the
privilege has been (a) claimed and (b) not waived by the client).

U.S. v. Kovel, 296 F.2d 918 (1961) (evidentiary attorney-client privilege attaches:
(1) where legal advice of any kind is sought (2) from a professional legal advisor in his
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capacity as such, (3) the communications relating to that purpose, (4) made in
confidence (5) by the client, (6) are at his instance permanently protected (7) from
disclosure by himself or by his legal advisor, (8) except the protection be waived. Cited
with approval in, e.g., In re Grand Jury Subpoena Duces Tecum dated September 15,
1983, 731 F.2d 1032 (2d Cir. 1984); U.S. v. Bein, 728 F.2d 107 (2d Cir. 1984)).

Was There a Communication between Attorney and Client?

New York: Plimpton v. Mass. Mut. Life Ins. Co., 50 A.D.3d 532, 855 N.Y.S.2d 544
(1st Dept. 2008) (letter to plaintiff from nonlawyer expert whom plaintiff hired to help
him decide whether to litigate deemed not privileged, as expert was not a lawyer,
advice was non-legal in nature, and plaintiff’s lawyer, who had not even been hired
yet, did not know about the report until it was produced in discovery).

Federal: U.S. v. Bein, 728 F.2d 107 (2d Cir. 1984) (communications between
defendant and his retained accountant, even in presence of defendant’s attorney, are not
privileged, because not given for purpose of aiding lawyer in rendering legal advice).

U.S. v. Colton, 306 F.2d 633 (1962) (providing preexisting documents to an attorney
for purposes of legal advice does not render those documents privileged; only if client
himself could have refused to produce the documents may the lawyer refuse to produce
them).

U.S. v. Kovel, 296 F.2d 918 (1961) (communications between clients and others
hired by the attorney whose presence is necessary (or at least highly useful) for the
effective consultation between the client and the lawyer are still covered by the
privilege, even if the lawyer is not present—this includes communications with
secretaries, clerks, accountants, and foreign language interpreters. The key, if an
accountant or other independent contractor for the lawyer is involved, is that the
ultimate purpose of the communication be to obtain legal advice.).

Are Client Identity, Fees, and Related Matters Privileged?

New York: Deutsche Bank Trust Co. of Americas v. Tri-Links Inv. Trust, 43 A.D.3d
56, 837 N.Y.S.2d 15 (1st Dept. 2007) (unredacted time records and billing invoices
from lawyers considered non-privileged).

In re Nassau Co. Grand Jury Subpoena Duces Tecum dated June 24, 2003, 4 N.Y.3d
665, 797 N.Y.S.2d 790 (2005) (absent special circumstances, information about client
identity or fee arrangement between attorney and client is not covered by the attorney-
client privilege).

Fox v. Fox, 290 A.D.2d 749, 736 N.Y.S.2d 483 (3d Dept. 2002) (describing
procedures to protect the confidentiality of clients’ files while allowing the plaintift-
wife in a divorce proceeding to inspect the files in order to value the defendant-
husband’s law practice).

In re Grand Jury Investigation, 175 Misc. 2d 398, 669 N.Y.S.2d 179 (Co. Ct.
Onandaga Co. 1998) (lawyer need not disclose whereabouts of client who was under
indictment for custodial interference and had fled jurisdiction, because disclosure
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of the information would implicate client’s Fifth Amendment rights in this
criminal case).

D’Alessio v. Gilberg, 205 A.D.2d 8, 617 N.Y.S.2d 484 (2d Dept. 1994) (attorney-
client privilege protects the name of a client who consulted with an attorney in connection
with a hit-and-run accident in which the client may have been the driver of the car that
struck the victim. In these circumstances, the identity of the client is protected).

Priest v. Hennessy, 51 N.Y.2d 62, 431 N.Y.S.2d 511 (1980) (communications
concerning the fee arrangements between an attorney and a client, or between a third-
party benefactor and the attorney, are not covered by the attorney-client privilege,
since they are collateral to the legal advice given).

In re Jacqueline F., 47 N.Y.2d 215,417 N.Y.S.2d 884 (1979) (in a civil case, lawyer
ordered to disclose client’s address where the client fled to Puerto Rico after losing a
custody proceeding).

People v. Belge, 83 Misc. 2d 186, 372 N.Y.S.2d 798 (Co. Ct. Onandaga Co.), aff’d
50 A.D.2d 1088,376 N.Y.S.2d 771 (3d Dept. 1975), aff'd 41 N.Y.2d 60, 390 N.Y.S.2d
867 (1976) (attorney may not be compelled to reveal whereabouts of remains of murder
victim which he had located based on information obtained from his client).

Federal: Baker v. Dorfman, 232 F.3d 121 (2d Cir. 2000) (lower court’s appointment
of a lawyer/receiver with a broad mandate to increase a law firm’s profitability in con-
nection with collection of a judgment for malpractice raises significant issues about the
protection of client confidences and secrets and must be remanded for further consid-
eration. The district court’s opinion and order on remand (addressing the Second
Circuit’s concerns) is reported at 2001 WL 55437 (S.D.N.Y. Jan. 23, 2001).).

Gerald B. Lefcourt, P.C. v. U.S., 125 F.3d 79 (2d Cir. 1997) (in civil tax proceeding,
law firm may not withhold identity of client who had paid firm more than $10,000 in
legal fees; fact that disclosure could result in client’s incrimination is not a “special
circumstance” sufficient to justify nondisclosure).

Vingelli v. U.S., 992 F.2d 449 (2d Cir. 1992) (identity of client and client’s fee
arrangements not subject to disclosure. Though court recognizes two types of “special
circumstance” that preclude disclosure—when disclosure of this information would in
substance be a disclosure of the attorney-client communication itself, and when
communication already revealed but not its source—neither of those circumstances
apply here.).

U.S. v. Goldberger & Dubin, P.C., 935 F.2d 501 (2d Cir. 1991) (lawyer required to
disclose on IRS form identity of client who had made large cash payments to lawyer.
Though a client’s identity is generally not privileged, there might be special
circumstances where that information would be protected from disclosure.).

In re Grand Jury Subpoena Served Upon John Doe, 781 F.2d 238 (2d Cir. 1986)
(disclosure of fee, client identity, and identity of third-party benefactor are not
prohibited by the attorney-client privilege because such disclosure does not inhibit the
actual communications between client and attorney for the purpose of legal advice).

In re Grand Jury Subpoena Duces Tecum served upon Gerald L. Shargel, 742 F.2d
61 (2d Cir. 1984) (attorney required to reveal client identity, fee arrangements, and
property transfers involving certain named persons, with none of this information
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being deemed privileged. While court acknowledges there may be circumstances under
which the identification of a client may amount to the prejudicial disclosure of a
confidential communication, this is not one of them.).

U.S. v. Colton, 306 F.2d 633 (1962) (identity of client, fact that a given individual
has become a client, the years when services were provided, the general nature of the
services, and the amount of fees paid by the client to lawyer are not privileged except
in special circumstances. One circumstance where client identity is privileged is when
the substance of a disclosure has been revealed, but not its source.).

Was the Communication for the Purpose of Legal Advice?

New York: Stenovich v. Wachtell, Lipton, Rosen & Katz, 195 Misc. 2d 99, 756
N.Y.S.2d 367 (Sup. Ct. N.Y. Co. 2003) (the fact that business advice is sought from or
even given by counsel does not automatically remove the communications from the
attorney-client privilege; the question is whether the advice given is predominantly
legal, as opposed to business, in nature).

Aetna Cas. & Surety Co. v. Certain Underwriters and Lloyd’s London, 176 Misc. 2d
605, 676 N.Y.S.2d 727 (Sup. Ct. N.Y. Co. 1998) (fact that attorneys were present at
meetings or “workshops” of various London-based insurance companies who were
involved in environmental reinsurance claim did not make the minutes of those
meetings privileged, meeting primarily involved proposed “economic solutions” to
issues, not all those present at the meeting were involved in the case, and no advice
was sought from attorneys present on legal issues. No privilege attaches when an
attorney is present at a meeting as a “mere scrivener” and no legal advice is sought.).

Spectrum Sys. Int’l Corp. v. Chem. Bank, 78 N.Y.2d 371, 575 N.Y.S.2d 809 (1991)
(law firm’s report to client on outcome of internal investigation, which included
assessment of size and strength of opposing side’s legal claim, is covered by the
attorney-client privilege, notwithstanding fact that it contained some non-legal
recommendations regarding preventing future corruption).

Rossi v. Blue Cross and Blue Shield of Greater New York, 73 N.Y.2d 588, 542
N.Y.S.2d 508 (1989) (in-house attorneys for corporation may serve multiple roles, as
officers as well as legal counselors, and thus the attorney-client privilege has to be
applied carefully and narrowly to ensure legal advice, rather than business advice is
covered. In this case, advice was covered by the privilege: in-house lawyer served
solely in role of attorney for company, advice was to be used solely for corporate
purposes, and advice involved lawyer’s strategy in responding to defamation claim. If
advice is predominantly or primarily of a legal character, privilege is not lost if non-
legal matters or considerations are included as well.).

Federal: Pritchard v. County of Erie, 473 F.3d 413 (2d Cir. 2007) (attorney-client
privilege protects communications between a government lawyer having no policy-
making authority and a public official, when those communications assess the legality
of a policy and propose alternative policies).

United States v. Stewart, 2002 WL 1300059 (S.D.N.Y. June 11, 2002) (appointing
a neutral Special Master to screen the items seized from the defendant-lawyer’s office
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for privilege and responsiveness to the underlying search warrant. Special Master
needs to determine if documents seized represented communications for purpose of
legal advice.).

Sackman v. The Liggett Group, Inc., 920 F. Supp. 357 (E.D.N.Y. 1996)
(communications between tobacco company in-house attorneys and company scientists
regarding research projects intended to show tobacco smoking is less harmful were not
primarily legal in character and were thus not subject to the attorney-client privilege;
lawyers were functioning in a scientific, administrative, or public relations capacity).

Georgia-Pacific Corp. v. GAF Roofing Mfg. Corp., 93 Civ. 5125 (RPP), 1996 WL
29392 (S.D.N.Y. Jan. 25, 1996) (lawyer who negotiated environmental provisions of
corporate sale agreement on behalf of management was acting in a business capacity,
and thus his communications with senior managers about the status of the negotiations,
the tradeoffs the opposing side was willing to make, his business judgments about
environmental risks, and his company’s options were not privileged).

Fine v. Facet Aerospace Prods. Co., 133 F.R.D. 439 (S.D.N.Y. 1990) (risk
management report prepared by company counsel who also serves as company officer,
and involved safety of company’s products, was not covered by attorney-client
privilege; the only “legal” information contained in report was a list of cases in which
the company was sued, which did not require legal acumen to compile).

In re Grand Jury Subpoena Duces Tecum dated September 15, 1983, 731 F.2d 1032
(2d Cir. 1984) (advice rendered by law firm regarding: (1) tax advice under Swiss and
American law regarding compensation plans for corporate client’s employees, (2) tax
consequences of business reorganization, and (3) legality of corporate sale is legal
advice, not business advice).

In re John Doe Corp., 675 F.2d 482 (2d Cir. 1982) (communication between
corporation’s general counsel and accounting firm conducting annual audit is not
privileged, since it is not for purpose of legal advice but to enable the accountant to
complete the audit).

U.S. v. Colton, 306 F.2d 633 (1962) (attorneys frequently give their clients business
advice—in this case, investment advice—which, to the extent it can be separated from
legal advice, gives rise to no privilege whatsoever).

U.S. v. Kovel, 296 F.2d 918 (1961) (communications between clients and others
hired by the attorney whose presence is necessary, or at least highly useful, for the
effective consultation between the client and the lawyer are still covered by the
privilege, even if the lawyer is not present—this includes communications with
secretaries, clerks, accountants, and foreign language interpreters. The key, if an
accountant or other independent contractor for the lawyer is involved, is that the
ultimate purpose of the communication be to obtain legal advice.).

Was the Communication in a Confidential Setting?
New York: Stenovich v. Wachtell, Lipton, Rosen & Katz, 195 Misc. 2d 99, 756
N.Y.S.2d 367 (Sup. Ct. N.Y. Co. 2003) (draft document prepared by an attorney for a

client is generally privileged if it contains information provided by the client in confi-
dence and the contents of the draft were maintained in confidence. But by sharing draft
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merger documents with investment bankers for both parties to a merger, a law firm
surrendered any claim of privilege.).

Federal: SR Int’l Bus. Ins. Co., v. World Trade Center Prop. LLC, 2002 WL 1334821
(S.D.N.Y. June 19, 2002) (analyzing the circumstances under which the attorney-
client privilege can be extended to communications between a corporation’s attorney
and its outside agent, a common interest privilege can exist, and a waiver of work prod-
uct can occur with respect to the communications between the attorney and the agent).

United States v. Ackert, 169 F.3d 136 (2d Cir.1999) (attorney-client privilege did
not protect communications between an in-house lawyer and an investment banker,
even though the communications occurred to facilitate the lawyer’s advising the client
about the legal and financial implications of a transaction).

In re Grand Jury Subpoena Duces Tecum dated September 15, 1983, 731 F.2d 1032
(2d Cir. 1984) (drafts circulated by attorney to client of documents that, in final form,
will be sent to corporate employees or otherwise made public are still privileged, since
drafts themselves reflect confidential requests for legal advice and were not intended to
be publicly circulated. Nevertheless, fact that firm was hired to help with reorganization
was not treated as confidential, so documents reflecting that fact must be produced.).

U.S. v. Colton, 306 F.2d 633 (1962) (information transmitted by client to lawyer
preparing tax return not privileged, since it was not intended to remain confidential but
to be included in the tax return).

What is a “Secret?” Purchase Partners II, LLC v. Westreich, 14 Misc. 3d 1227(A),
2007 WL 329027 (Sup. Ct. N.Y. Co. 2007) (applying the definition of “secret” and
“confidence” to communications made in the context of a complex commercial
relationship).

HF Mgmt. Serv. LLP v. Pistone, 34 A.D.3d 82, 818 N.Y.S.2d 40 (1st Dept. 2006)
(“secret” information was not received in the course of a due diligence investigation).

Scope of Privilege in Certain Contexts: Corporations/Partnerships

New York: Purchase Partners II, LLC v. Westreich, 14 Misc. 3d 1227(A), 2007 WL
329027 (Sup. Ct. N.Y. Co. 2007) (applying the definition of “secret” and “confidence”
to communications made in the context of a complex commercial relationship).

HF Mgmt. Serv. LLP v. Pistone, 34 A.D.3d 82, 818 N.Y.S.2d 40 (1st Dept. 2006)
(“secret” information was not received in the course of a due diligence investigation).

N.Y. Times Co. v. Lehrer McGovern Bovis, Inc., 300 A.D.2d 169, 752 N.Y.S.2d
642 (1st Dept. 2002) (memo written by corporate client’s employee upon oral
instruction of the lawyer, setting forth the relevant facts and analyzing plaintiff’s claim,
is covered by the attorney-client privilege).

Aetna Cas. & Surety Co. v. Certain Underwriters and Lloyd’s London, 176 Misc. 2d
605, 676 N.Y.S.2d 727 (Sup. Ct. N.Y. Co. 1998) (no privilege attaches when an
attorney is present at a meeting as a “mere scrivener” and no legal advice is sought).

Spectrum Sys. Int’l Corp. v. Chem. Bank, 78 N.Y.2d 371, 575 N.Y.S.2d 809 (1991)
(law firm’s report to client on outcome of internal investigation, which included
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assessment of size and strength of opposing side’s legal claim, is covered by the
attorney-client privilege, notwithstanding that it contained some non-legal
recommendations regarding preventing future corruption).

Rossi v. Blue Cross and Blue Shield of Greater New York, 73 N.Y.2d 588, 542
N.Y.S.2d 508 (1989) (in-house attorneys for corporation may serve multiple roles, as
officers as well as legal counselors, and thus the attorney-client privilege has to be
applied carefully and narrowly to ensure legal advice, rather than business advice is
covered. In this case, advice was covered by the privilege: in-house lawyer served
solely in role of attorney for company, advice was to be used solely for corporate
purposes, and advice involved lawyer’s strategy in responding to defamation claim.).

Federal: SR Int’l Bus. Ins. Co., v. World Trade Center Prop. LLC, 2002 WL 1334821
(S.D.N.Y. June 19, 2002) (analyzing the circumstances under which the attorney-
client privilege can be extended to communications between a corporation’s attorney
and its outside agent, a common interest privilege can exist, and a waiver of work prod-
uct can occur with respect to the communications between the attorney and the agent).

In re Dow Corning Corp., 261 F.3d 280 (2d Cir. 2000) (although declining to order
a writ of mandamus, the appellate court strongly suggested that the district court erred
in permitting discovery once it concluded that the attorney-client privilege protected
the communications in question).

United States v. Ackert, 169 F.3d 136 (2d Cir.1999) (attorney-client privilege did
not protect communications between an in-house lawyer and an investment banker,
even though the communications occurred to facilitate the lawyer’s advising the client
about the legal and financial implications of a transaction).

Georgia-Pacific Corp. v. GAF Roofing Mfg., 93 Civ. 5125 (RPP), 1996 WL 29392
(S.D.N.Y.Jan. 25, 1996) (lawyer who negotiated environmental provisions of corporate
sale agreement on behalf of management was acting in a business capacity, and thus
his communications with senior managers about the status of the negotiations, the
tradeoffs the opposing side was willing to make, his business judgments about
environmental risks, and his company’s options were not privileged).

In re Grand Jury Subpoena Duces Tecum dated September 15, 1983, 731 F.2d 1032
(2d Cir. 1984) (advice rendered by law firm regarding: (1) tax advice under Swiss and
American law regarding compensation plans for corporate client’s employees, (2) tax
consequences of business reorganization, and (3) legality of corporate sale is legal
advice, not business advice).

In re John Doe Corp., 675 F.2d 482 (2d Cir. 1982) (communication between
corporation’s general counsel and accounting firm conducting annual audit is not
privileged, as it is not for purpose of legal advice but to enable the accountant to
complete the audit).

Scope of Privilege in Certain Contexts: Joint Clients or Joint Defense

New York: Stenovich v. Wachtell, Lipton, Rosen & Katz, 195 Misc. 2d 99, 756
N.Y.S.2d 367 (Sup. Ct. N.Y. Co. 2003) (common interest privilege applies to parties
facing common problems in pending or threatened civil litigation; it does not protect
business communications. Sharing draft merger documents with investment bankers
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for both parties to a potential merger involves communication of a “commercial
nature,” which is not subject to common interest exception).

Aetna Cas. & Surety Co. v. Certain Underwriters and Lloyd’s London, 176 Misc. 2d
605, 676 N.Y.S.2d 727 (Sup. Ct. N.Y. Co. 1998) (exception to requirement that
attorney-client communication not involve third parties is the joint defense/common
interest privilege. This clearly applies in criminal cases involving joint defendants, but
less clearly applies in the civil context. To the extent it does apply, it must be limited
to communication between counsel and parties with respect to legal advice in pending
or reasonably anticipated litigation in which the joint consulting parties have a common
legal interest; it cannot be used to protect communications that are business-oriented
or personal in nature. As joint meeting here was primarily of a “commercial nature,” it
was not protected.).

Federal: SR Int’1 Bus. Ins. Co., v. World Trade Center Prop. LLC, 2002 WL 1334821
(S.D.N.Y. June 19, 2002) (analyzing the circumstances under which the attorney-
client privilege can be extended to communications between a corporation’s attorney
and its outside agent, a common interest privilege can exist, and a waiver of work prod-
uct can occur with respect to the communications between the attorney and the agent).

Sackman v. The Liggett Group, Inc., 920 F. Supp. 357 (E.D.N.Y. 1996) (joint
defense theory does not apply when lawyers from tobacco companies combined to
work on a joint public relations business strategy designed to promote the economic
interest of their clients).

Scope of Privilege in Certain Contexts: Within Law Firms (Firm GC and
Others) Hertzog, Calamari & Gleason v. Prudential Ins. Co. of Am., 850 F. Supp. 255
(S.D.N.Y. 1994) (communications between law firm partner formally appearing on
behalf of pro se law firm in ongoing litigation and other firm partners are covered by
the attorney-client privilege).

VIIL.2 Cases Related to NY Rule 1.6(a)(1), (2), and (3)

Did Lawyer Misuse the Client’s Confidences or Secrets by Improperly Revealing
Them? Charney v. Sullivan & Cromwell LLP, 2007 WL 1240422 (Sup. Ct. N.Y. Co.,
Apr. 30, 2007) (applying former DR 4-101 to statements about a law firm, its clients,
and the staffing of matters that were contained in a discrimination complaint filed by a
former associate. See also Charney v. Sullivan & Cromwell LLP, 2007 WL 1240437
(Sup. Ct. N.Y. Co., Apr. 30, 2007).).

Wise v. Consol. Edison Co., 282 A.D.2d 335, 723 N.Y.S.2d 462 (1st Dept. 2001)
(ordering the dismissal of an action for wrongful termination filed by a former in-house
counsel on the ground that the litigation would necessarily entail the disclosure of
client confidences).

People v. Vespucci, 2002 WL 1396080 (Co. Ct. Nassau, May 29, 2002) (holding
that the attorney-client privilege survives a client’s death and refusing to pierce the veil
of confidentiality to allow the deceased client’s lawyer to provide exculpatory evidence
in behalf of a defendant charged with murder).
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Did Lawyer Misuse the Client’s Confidences or Secrets by Using Them for the
Lawyer’s Own Advantage or for the Advantage of Another Person? Charney v.
Sullivan & Cromwell LLP, 2007 WL 1240422 (Sup. Ct. N.Y. Co., Apr. 30, 2007)
(applying former DR 4-101 to statements about a law firm, its clients, and the staffing
of matters that were contained in a discrimination complaint filed by a former associ-
ate. See also Charney v. Sullivan & Cromwell LLP, 2007 WL 1240437 (Sup. Ct. N.Y.
Co., Apr. 30, 2007).).

Wise v. Consol. Edison Co., 282 A.D.2d 335, 723 N.Y.S.2d 462 (1st Dept. 2001)
(ordering the dismissal of an action for wrongful termination filed by a former in-house
counsel on the ground that the litigation would necessarily entail the disclosure of
client confidences).

VII.3 Cases Related to NY Rule 1.6(b)

Exceptions to the Confidentiality Rule: Preventing Physical Harm (Rule 1.6(b)
(1)) Sackman v. The Liggett Group, Inc., 920 F. Supp. 357 (E.D.N.Y. 1996) (com-
munications between tobacco company in-house lawyers and company scientists
regarding research projects intended to show tobacco smoking less harmful may be
revealed because of the compelling public policy interest in promoting public health).

Exceptions to the Confidentiality Rule: To Defend Against an Accusation (“Self-
Defense” Exception)(Rule 1.6(b)(5)(i)

New York: Nesenoff v. Dinerstein & Lesser, P.C., 12 A.D.3d 427, 786 N.Y.S.2d 185
(2d Dept. 2004) (analyzing the self-defense exception in the context of a motion to
disqualify the law firm for the defendant lawyer and law firm).

Federal: Acme Am. Repairs, Inc. v. Katzenberg, 2007 WL 952064 (E.D.N.Y. 2007)
(analyzing the self-defense exception to former DR 4-101).

Louima v. City of New York, 2004 WL 2359943 (E.D.N.Y. Oct. 5, 2004) (analyzing
how a lawyer’s violation of former DR 4-101 by responding to improper accusations
in the media can affect the lawyer’s right to recover his or her fee).

Exceptions to the Confidentiality Rule: To Withdraw an Opinion or
Misrepresentation (Rule 1.6(b)(3)) Fried v. Village of Patchogue, 11 Misc. 3d
1068(A), 2006 WL 738909 (Sup. Ct. N.Y. Co.) (Mar. 13, 2006) (analyzing the inter-
play between a lawyer’s possible disclosure of confidential information pursuant to
Former DR 4-101(c)(5), a lawyer’s signature on litigation papers pursuant to 22 NYCRR
130-1.1, and a lawyer’s obligation to withdraw pursuant to former DR 2-110).

Exceptions to the Confidentiality Rule: Crime-Fraud Exception Pure Power Boot
Camp v. Warrior Fitness Boot Camp, 587 F. Supp. 2d 548 (S.D.N.Y. 2008) (discovery
under the crime-fraud exception was limited to e-mails covered by the attorney-client
privilege, and the right to privacy as to the remaining e-mails was not forfeited even if
they too were in furtherance of the crime or fraud).
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United States v. Stewart, 2002 WL 1300059 (S.D.N.Y. June 11, 2002) (appointing
a neutral Special Master to screen the items seized from the defendant-lawyer’s office
for privilege and responsiveness to the underlying search warrant).

In re Richard Roe, Inc., 68 F.3d 38 (2d Cir. 1995) (rejecting a “relevant evidence”
test for crime-fraud exception that examined only whether the material sought might
provide evidence of a crime or fraud, in favor of an “in furtherance of the crime or
fraud” test requiring a determination that “the client communication or attorney work
product in question was itself in furtherance of the crime or fraud” and that there be
“probable cause to believe that the particular communication with counsel... was
intended in some way to facilitate or conceal the criminal activity”).

In re John Doe, Inc., 13 F.3d 633 (2d Cir. 1994) (further defining the “probable
cause standard” as requiring “that a prudent person have a reasonable basis to suspect
the perpetration orattempted perpetration ofa crime or fraud and that the communications
were in furtherance thereof™).

U.S. v. Zolin, 491 U.S. 554 (1989) (while the attorney-client privilege applies when
the client discusses past criminal violations or fraudulent conduct with the attorney,
communications related to the client’s future wrongdoing are subject to the crime-
fraud exception. If the client seeks the lawyer’s advice to further a crime or fraud, the
“seal of secrecy” of lawyer-client communications is broken.).

In re Grand Jury Subpoena Duces Tecum dated September 15, 1983, 731 F.2d 1032
(2d Cir. 1984) (communications that would otherwise be protected by the attorney-
client privilege lose their protection if they do not relate to client communication in
furtherance of contemplated or ongoing criminal or fraudulent conduct, even if the
attorney is unaware of the improper purpose behind the client’s request for advice. The
crime or fraud need not have occurred for the exception to apply; it only had to be the
objective of the client’s communication. It is also not necessary the fraudulent nature
of the objective be established conclusively; a reasonable basis for believing the
objective was fraudulent, and that the communication was in furtherance thereof, is
enough.).

In re John Doe Corp., 675 F.2d 482 (2d Cir. 1982) (probable cause to find that
communications between firm’s in-house lawyers and firm’s outside accountant and
underwriter’s counsel were designed to cover up a bribe payment, and thus were not
subject to attorney-client privilege protections).

Exceptions to the Confidentiality Rule: Obtaining Ethics Advice (Rule 1.6(b)(4))—
Fiduciary Exception to the Attorney-Client Privilege Stenovich v. Wachtell,
Lipton, Rosen & Katz, 195 Misc. 2d 99, 756 N.Y.S.2d 367 (Sup. Ct. N.Y. Co. 2003)
(fiduciary exception applies when there is a fiduciary relationship between the
party seeking disclosure and the party who sought legal advice for the party seeking
disclosure. Accordingly, shareholders may obtain access to communications between
corporate management and its lawyers regarding merger, especially since: (1) color-
able claim was made of self-dealing; (2) the information sought is highly relevant and
may be the only evidence available on the subject; (3) the communication related to
prospective actions of management, not past actions; and (4) the request was
specific.).
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Hoopes v. Carota, 142 A.D.2d 906, 531 N.Y.S.2d 407 (3d Dept. 1988), aff’d, 74
N.Y.2d 716 (1989) (applying the fiduciary exception to the attorney-client privilege to
allow disclosure to trust beneficiaries of communications between trustees and their
counsel regarding allegedly improper employment contracts and pay raises, based on
a showing that plaintiffs were directly affected by trustees’ decision, the information
sought was highly relevant to the case (and may be the only evidence available on key
issues), the communication related to prospective actions of the trustees, the plaintiffs’
claims of self-dealing were at least colorable, and the information sought was
specific).

Waiver/Forfeiture: In General Stenovich v. Wachtell, Lipton, Rosen & Katz, 195
Misc. 2d 99, 756 N.Y.S.2d 367 (Sup. Ct. N.Y. Co. 2003) (client can waive the attor-
ney-client privilege by placing the subject matter of counsel’s advice in issue and by
making selective disclosure of such advice).

United States v. John Doe, 219 F.3d 175 (2d Cir. 2000) (analyzing the circumstances
under which the grand jury testimony of a corporation’s founder, chairman, and
controlling shareholder given in his individual capacity might constitute a waiver of
the corporation’s attorney-client and work product privileges).

Waiver/Forfeiture: “Advice of Counsel” Defense

New York: Deutsche Bank Trust Co. of Americas v. Tri-Links Inv. Trust, 43 A.D.3d
56, 837 N.Y.S.2d 15 (1st Dept. 2007) (defendant in prior lawsuit did not waive attor-
ney-client privilege, or put advice of counsel “at issue,” by commencing third-party
action for indemnification of legal fees. Though indemnification claim sought to deter-
mine reasonableness of legal fees, this did not put “in issue” the advice provided by
counsel, especially where defendant seeking indemnification stated it would rely on
non-privileged documents to support its claim. “At issue” waiver occurs only when
party asserts a claim or defense that it intends to prove by use of privileged
materials.).

Federal: In re Grand Jury Proceedings, John Doe Co. v. U.S., 350 F.2d 299, 302
(2d Cir. 2003) (corporate subject of grand jury investigation did not waive (or
“forfeit”) the privilege by writing letter to prosecutor stating, inter alia, that it followed
the advice of its counsel. Forfeiture of privilege occurs only when a party advances a
claim to a court, jury, or other fact finder while relying on its privilege to withhold
from an adversary the material facts needed to defend against the claim. Because dis-
closure here took place in a grand jury context, this element of unfairness was
missing.).

In re Grand Jury Proceedings, 219 F.3d 175, 182-83 (2d Cir. 2000) (placing legal
advice at issue in the criminal investigation results in waiver of attorney-client
privilege).

U.S. v. Bilzerian, 926 F.2d 1285, 1293 (2d Cir. 1993) (“advice of counsel” defense
waives privilege).
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Orco Bank, N.V. v. Proteinas de Pacifico, S.4., 179 A.D.2d 390, 577 N.Y.S.2d 841
(1st Dept. 1992) (waiver of attorney-client privilege found when party put legal advice
“at issue” and selectively disclosed only portions of the legal advice received).

Waiver/Forfeiture: Waivers in Malpractice Litigation—Plaintiff’s Communications
with Defendant Law Firm Veras Inv. Partners, LLC v. Akin Gump Strauss Hauer &
Feld LLP, 52 A.D.3d 370, 860 N.Y.S.2d 78 (1st Dept. 2008) (privilege is waived when
a party affirmatively places the subject matter of its own privileged communication at
issue in litigation so that invasion of the privilege is required to determine the validity
of'the party’s claim or defense, and application of the privilege would deprive the party
of vital information. Nevertheless, fact that privileged communication will provide
relevant information is not enough to support waiver; there must be a showing that a
party has asserted a claim or defense that he or she expects to prove using the privi-
leged material.).

Waiver/Forfeiture: Waivers in Malpractice Litigation—Plaintiff’s Communications
with Successor Counsel Nomura Asset Capital Corp. v. Cadwalader Wickersham &
Taft LLP, 62 A.D.3d 581, 880 N.Y.S.2d 617 (1st Dept. 2009) (evaluation by successor
counsel of bungled advice on trust transaction is not subject to discovery. Though that
information is “relevant” to a malpractice claim based on trust transaction, successor
counsel’s advice was not placed in issue in that malpractice case because there was
nothing successor attorneys could have done or said that affected plaintiff’s reliance on
the erroneous advice given in the trust transaction years earlier.).

Veras Inv. Partners, LLC v. Akin Gump Strauss Hauer & Feld LLP, 52 A.D.3d 370,
860 N.Y.S.2d 78 (1st Dept. 2008) (disclosure of communications by nonparty successor
counsel that would show that counsel’s evaluation of the problems caused by defendant
counsel’s actions not permitted based on relevance alone, and also rejected on work-
product grounds).

Goetz v. Volpe, 11 Misc. 3d 632, 812 N.Y.S.2d 294 (Sup. Ct. Nassau Co. 2006)
(where legal malpractice plaintiff retained another attorney at the same time defendant
was working on settlement agreement, his action in suing defendant is deemed to
waive attorney-client privilege with respect to the other attorney, since advice that
attorney gave may be relevant to show lack of reliance on defendant’s advice).

Jakobleff v. Cerrato Sweeney & Cohn, 97 A.D.2d 834, 835 (2d Dept. 1983)
(although defendant law firm sued plaintiff’s successor counsel, claiming, inter alia,
that successor counsel had failed to remediate defendant’s alleged misconduct, this did
not allow defendant law firm to obtain privileged communications between plaintiff
and successor counsel. If this discovery were allowed, privilege would be rendered a
nullity.).

Waiver/Forfeiture: Waivers in Criminal and Regulatory Investigations

In re Cardinal Health, Inc., 2007 U.S. Dist. LEXIS 36000 (S.D.N.Y. Jan. 26, 2007) (no
waiver of attorney-client privilege where company’s audit committee disclosed results
of internal investigation to SEC and U.S. Attorney’s Office, since latter are deemed to
have “common interest” with company).
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In re Natural Gas Commodity Litig., 2005 U.S. Dist. LEXIS 11950 (S.D.N.Y. June
21, 2005) (where corporate parties turned over results of internal investigation to
FERC and CFTC, accompanied by confidentiality and nondisclosure agreements, no
waiver was found vis-a-vis third parties (following Steinhardy)).

In re Grand Jury Proceedings, John Doe Co. v. U.S., 350 F.2d 299, 302 (2d Cir.
2003) (corporate subject of grand jury investigation did not waive (or “forfeit”) the
privilege by writing letter to prosecutor stating, inter alia, that it followed the advice of
its counsel. Forfeiture of privilege occurs only when a party advances a claim to a
court, jury, or other fact finder while relying on its privilege to withhold from an
adversary material facts needed to defend against the claim. Because disclosure here
took place in a grand jury context, this element of unfairness is missing.).

In re Grand Jury Proceedings, 219 F.3d 175 (2d Cir. 2000) (analyzing the
circumstances under which the grand jury testimony of a corporation’s founder,
chairman, and controlling shareholder given in his individual capacity might constitute
a waiver of the corporation’s attorney-client and work-product privileges).

SEC v. Cassano, 189 F.R.D. 83 (S.D.N.Y. 1999) (SEC’s carelessness in producing
a privileged document was so egregious as to constitute a waiver of the attorney-client
privilege).

In re Steinhardt Partners, L.P., 9 F.3d 230 (2d Cir. 1993) (disclosing privileged
document to government agency generally waives the privilege (and the work-product
protection) as to third parties, except where the disclosing party and government
agency can be said to share a “common interest” in the investigation, or where agency
entered into a confidentiality agreement with the disclosing party).

Teachers Ins. and Annuity Ass’n. v. Shamrock Broadcasting Co., 521 F. Supp. 638
(S.D.N.Y. 1981) (disclosure of privileged information to government agency does
not constitute waiver so long as affirmative steps are taken to preserve the privilege at
the time the waiver occurs. For example, if the disclosing party (e.g., a corporation)
specifically asserts the privilege at the time the disclosure is made, then the
privilege remains intact. See, e.g., Columbia/HCA Healthcare Corp. Billing Practices
Litig., 293 F.3d 289 (6th Cir. 2002) (discussing checkered subsequent history of
Teachers).).

Waiver/Forfeiture: Scope of Waiver

New York: Stenovich v. Wachtell, Lipton, Rosen & Katz, 195 Misc. 2d 99, 756
N.Y.S.2d 367 (Sup. Ct. N.Y. Co. 2003) (draft document prepared by an attorney
for a client is generally privileged if it contains information provided by the client in
confidence and the contents of the draft were maintained in confidence. But by sharing
draft merger documents with investment bankers for both parties to merger, law firm
waived any claim of privilege. Waiver extends to all documents of the same subject
matter.).

Federal: In re Steinhardt Partners, L.P., 9 F.3d 230 (2d Cir. 1993) (where corporate

party discloses privileged document to government agency as part of an effort to
cooperate, waiver is limited to the document itself).
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In re Von Bulow, 828 F.2d 94 (2d Cir. 1987) (where waiver occurs in testimony or
in other litigation context, such as “advice of counsel,” disclosure of all privileged
communications on the same subject matter is required, but where waiver occurs
extrajudicially (i.e., in book or newspaper article), the waiver is limited only to the
disclosure itself).

In re John Doe Corp., 675 F.2d 482 (2d Cir. 1982) (disclosure of privileged
communications (or, in one case, failure to disclose privileged communication in order
to hide possible criminal activity) to Underwriter’s Counsel preparing registration
statement deemed a waiver. Corporation cannot disclose information for one purpose
(to prepare registration statement for valuable securities offering) without disclosing it
for all purposes).
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Rule 1.7: Conflict of Interest: Current Clients

TEXT OF RULE 1.7

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if a
reasonable lawyer would conclude that either:

(1) the representation will involve the lawyer in representing differing interests; or

(2) there is a significant risk that the lawyer’s professional judgment on behalf of a
client will be adversely affected by the lawyer’s own financial, business, property
or other personal interests.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a),
a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent
and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other proceeding
before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.

NYSBA COMMENTARY

General Principles

[1] Loyalty and independent judgment are essential aspects of a lawyer’s relationship
with a client. The professional judgment of a lawyer should be exercised, within the

Rules Editors Devika Kewalramani, Esq. and Carol L. Ziegler, Esq. The editors would like to
thank Pinella Tajcher for her research and cite- checking assistance.
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bounds of the law, solely for the benefit of the client and free of compromising
influences and loyalties. Concurrent conflicts of interest, which can impair a lawyer’s
professional judgment, can arise from the lawyer’s responsibilities to another client, a
former client or a third person, or from the lawyer’s own interests. A lawyer should not
permit these competing responsibilities or interests to impair the lawyer’s ability to
exercise professional judgment on behalf of each client. For specific Rules regarding
certain concurrent conflicts of interest, see Rule 1.8. For former client conflicts of
interest, see Rule 1.9. For conflicts of interest involving prospective clients, see Rule

1.18. For definitions of “differing interests,” “informed consent” and “confirmed in
writing,” see Rules 1.0(f), (j) and (e), respectively.

[2] Resolution of a conflict of interest problem under this Rule requires the lawyer,
acting reasonably, to: (i) identify clearly the client or clients, (ii) determine whether a
conflict of interest exists, i.e., whether the lawyer’s judgment may be impaired or the
lawyer’s loyalty may be divided if the lawyer accepts or continues the representation,
(ii1) decide whether the representation may be undertaken despite the existence of a
conflict, i.e., whether the conflict is consentable under paragraph (b); and if so (iv)
consult with the clients affected under paragraph (a) and obtain their informed consent,
confirmed in writing. The clients affected under paragraph (a) include all of the clients
who may have differing interests under paragraph (a)(1) and any clients whose
representation might be adversely affected under paragraph (a)(2).

[3] A conflict of interest may exist before representation is undertaken, in which
event the representation must be declined, unless the lawyer obtains the informed
consent of each client under the conditions of paragraph (b). See Rule 1.10(e), which
requires every law firm to create, implement, and maintain a conflict-checking
system.

[4] If a conflict arises after representation has been undertaken, the lawyer ordinarily
must withdraw from the representation unless the lawyer has obtained the informed
consent of the client under the conditions of paragraph (b). See Rule 1.16(b)(1). Where
more than one client is involved, whether the lawyer may continue to represent any of
the clients is determined both by the lawyer’s ability to comply with duties owed to the
former client and by the lawyer’s ability to represent adequately the remaining client
or clients, given the lawyer’s duties to the former client. See Rule 1.9; see also
Comments [5], [29A].

[5] Unforeseeable developments, such as changes in corporate and other organiza-
tional affiliations or the addition or realignment of parties in litigation, might create
conflicts in the midst of a representation, as when a company sued by the lawyer
on behalf of one client is acquired by another client represented by the lawyer in
an unrelated matter. Depending on the circumstances, the lawyer may have the
option to withdraw from one of the representations in order to avoid the conflict. The
lawyer must seek court approval where necessary and take steps to minimize harm to
the clients. See Rules 1.16(d) and (e). The lawyer must continue to protect the
confidences of the client from whose representation the lawyer has withdrawn. See
Rule 1.9(c).
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Identifying Conflicts of Interest

[6] The duty to avoid the representation of differing interest [sic]*prohibits, among
other things, undertaking representation directly adverse to a current client without
that client’s informed consent. For example, absent consent, a lawyer may not advocate
in one matter against another client that the lawyer represents in some other matter,
even when the matters are wholly unrelated. The client as to whom the representation
is directly adverse is likely to feel betrayed and the resulting damage to the client-
lawyer relationship is likely to impair the lawyer’s ability to represent the client
effectively. In addition, the client on whose behalf the adverse representation is
undertaken may reasonably fear that the lawyer will pursue that client’s case less
effectively out of deference to the other client, that is, that the lawyer’s exercise of
professional judgment on behalf of that client will be adversely affected by the lawyer’s
interest in retaining the current client. Similarly, a directly adverse conflict may arise
when a lawyer is required to cross-examine a client appearing as a witness in a lawsuit
involving another client, as when the testimony will be damaging to the client
represented in the lawsuit. On the other hand, simultaneous representation in unrelated
matters of clients whose interests are only economically adverse, such as representation
of competing economic enterprises in unrelated litigation, does not ordinarily constitute
a conflict of interest and thus may not require consent of the respective clients.

[7] Differing interests can also arise in transactional matters. For example, if a
lawyer is asked to represent the seller of a business in negotiations with a buyer
represented by the lawyer, not in the same transaction but in another, unrelated matter,
the lawyer could not undertake the representation without the informed consent of
each client.

[8] Differing interests exist if there is a significant risk that a lawyer’s exercise of
professional judgment in considering, recommending or carrying out an appropriate
course of action for the client will be adversely affected or the representation would
otherwise be materially limited by the lawyer’s other responsibilities or interests.
For example, the professional judgment of a lawyer asked to represent several
individuals operating a joint venture is likely to be adversely affected to the extent that
the lawyer is unable to recommend or advocate all possible positions that each client
might take because of the lawyer’s duty of loyalty to the others. The conflict in effect
forecloses alternatives that would otherwise be available to the client. The mere
possibility of subsequent harm does not itself require disclosure and consent. The
critical questions are the likelihood that a difference in interests will eventuate and, if
it does, whether it will adversely affect the lawyer’s professional judgment in
considering alternatives or foreclose courses of action that reasonably should be
pursued on behalf of the client.

2 There appears to be a typo in the NYSBA Commentary. An “s” should be added to the reference
“differing interests” standard.
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Lawyer’s Responsibilities to Former Clients and Other
Third Persons

[9] In addition to conflicts with other current clients, a lawyer’s duties of loyalty and
independence may be adversely affected by responsibilities to former clients under
Rule 1.9, or by the lawyer’s responsibilities to other persons, such as fiduciary duties
arising from a lawyer’s service as a trustee, executor or corporate director.

Personal-Interest Conflicts

[10] The lawyer’s own financial, property, business or other personal interests should
not be permitted to have an adverse effect on representation of a client. For example,
if the probity of a lawyer’s own conduct in a transaction is in serious question, it may
be difficult or impossible for the lawyer to give a client detached advice. Similarly,
when a lawyer has discussions concerning possible employment with an opponent of
the lawyer’s client or with a law firm representing the opponent, such discussions could
materially limit the lawyer’s representation of the client. In addition, a lawyer may not
allow related business interests to affect representation, for example, by referring
clients to an enterprise in which the lawyer has an undisclosed financial interest. See
Rule 5.7 on responsibilities regarding nonlegal services and Rule 1.8 pertaining to a
number of personal-interest conflicts, including business transactions with clients.

[11] When lawyers representing different clients in the same matter or in substantially
related matters are closely related, there may be a significant risk that client confidences
will be revealed and that the lawyer’s family relationship will interfere with both
loyalty and professional judgment. As a result, each client is entitled to know of the
existence and implications of the relationship between the lawyers, before the lawyer
agrees to undertake the representation. Thus, a lawyer who has a significant intimate
or close family relationship with another lawyer ordinarily may not represent a client
in a matter where that other lawyer is representing another party, unless each client
gives informed consent, as defined in Rule 1.0(j).

[12] A lawyer is prohibited from engaging in sexual relations with a client in domestic
relations matters. In all other matters a lawyer’s sexual relations with a client are
circumscribed by the provisions of Rule 1.8(j).

Interest of Person Paying for Lawyer’s Services

[13] A lawyer may be paid from a source other than the client, including a co-client,
if the client is informed of that fact and consents and the arrangement does not
compromise the lawyer’s duty of loyalty or independent judgment to the client. See
Rule 1.8(f). If acceptance of the payment from any other source presents a significant
risk that the lawyer’s exercise of professional judgment on behalf of a client will be
adversely affected by the lawyer’s own interest in accommodating the person paying
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the lawyer’s fee or by the lawyer’s responsibilities to a payer who is also a co-client,
then the lawyer must comply with the requirements of paragraph (b) before
accepting the representation, including determining whether the conflict is consentable
and, if so, that the client has adequate information about the material risks of the
representation.

Prohibited Representations

[14] Ordinarily, clients may consent to representation notwithstanding a conflict. As
paragraph (b) indicates, however, some conflicts are nonconsentable. If a lawyer does
not reasonably believe that the conditions set forth in paragraph (b) can be met, the
lawyer should neither ask for the client’s consent nor provide representation on the
basis of the client’s consent. A client’s consent to a nonconsentable conflict is
ineffective. When the lawyer is representing more than one client, the question of
consentability must be resolved as to each client.

[15] Consentability is typically determined by considering whether the interests of the
clients will be adequately protected if the clients consent to representation burdened by
a conflict of interest. Thus, under paragraph (b)(1), notwithstanding client consent, a
representation is prohibited if, in the circumstances, the lawyer cannot reasonably
conclude that the lawyer will be able to provide competent and diligent representation.
See Rule 1.1 regarding competence and Rule 1.3 regarding diligence.

[16] Paragraph (b)(2) describes conflicts that are nonconsentable because the
representation is prohibited by applicable law. For example, federal criminal statutes
prohibit certain representations by a former government lawyer despite the informed
consent of the former governmental client. In addition, there are some instances where
conflicts are nonconsentable under decisional law.

[17] Paragraph (b)(3) describes conflicts that are nonconsentable because of the
institutional interest in vigorous development of each client’s position when the clients
are aligned directly against each other in the same litigation or other proceeding before
a tribunal. Whether clients are aligned directly against each other within the meaning
of this paragraph requires examination of the context of the proceeding. Although this
paragraph does not preclude a lawyer’s multiple representation of adverse parties to
mediation (because mediation is not a proceeding before a “tribunal” as defined in
Rule 1.0(w)), such representation may be precluded by paragraph (b)(1).

Informed Consent

[18] Informed consent requires that each affected client be aware of the relevant
circumstances, including the material and reasonably foreseeable ways that the conflict
could adversely affect the interests of that client. Informed consent also requires that
the client be given the opportunity to obtain other counsel if the client so desires. See
Rule 1.0(). The information that a lawyer is required to communicate to a client
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depends on the nature of the conflict and the nature of the risks involved, and a lawyer
should take into account the sophistication of the client in explaining the potential
adverse consequences of the conflict. There are circumstances in which it is appro-
priate for a lawyer to advise a client to seek the advice of a disinterested lawyer in
reaching a decision as to whether to consent to the conflict. When representation of
multiple clients in a single matter is undertaken, the information must include the
implications of the common representation, including possible effects on loyalty,
confidentiality and the attorney-client privilege, and the advantages and risks involved.
See Comments [30] and [31] concerning the effect of common representation on
confidentiality.

[19] Under some circumstances it may be impossible to make the disclosure necessary
to obtain consent. For example, when the lawyer represents different clients in related
matters and one client refuses to consent to the disclosure necessary to permit the other
client to make an informed decision, the lawyer cannot properly ask the latter to
consent. In some cases the alternative to common representation is that each party
obtains separate representation with the possibility of incurring additional costs. These
costs, along with the benefits of securing separate representation, are factors that may
be considered by the affected client in determining whether common representation is
in the client’s interests. Where the fact, validity or propriety of client consent is called
into question, the lawyer has the burden of establishing that the client’s consent was
properly obtained in accordance with the Rule.

Client Consent Confirmed in Writing

[20] Paragraph (b) requires the lawyer to obtain the informed consent of the client,
confirmed in writing. Such a writing may consist of (i) a document from the client,
(il)) a document that the lawyer promptly transmits to the client confirming an
oral informed consent, or (iii) a statement by the client made on the record of any
proceeding before a tribunal, whether before, during or after a trial or hearing. See
Rule 1.0(e) for the definition of “confirmed in writing.” See also Rule 1.0(x) (“writing”
includes electronic transmission). If it is not feasible to obtain or transmit the writing
at the time the client gives informed consent, then the lawyer must obtain or transmit
it within a reasonable time thereafter. The Rule does not require that the information
communicated to the client by the lawyer necessary to make the consent “informed”
be in writing or in any particular form in all cases. See Rules 1.0(e) and (j). The
requirement of a writing does not supplant the need in most cases for the lawyer to
talk with the client to explain the risks and advantages, if any, of representation
burdened with a conflict of interest, as well as reasonably available alternatives, and to
afford the client a reasonable opportunity to consider the risks and alternatives and
to raise questions and concerns. Rather, the writing is required in order to impress
upon clients the seriousness of the decision the client is being asked to make and to
avoid disputes or ambiguities that might later occur in the absence of a writing. See
Comment [18].
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Revoking Consent

[21] A client who has given consent to a conflict may revoke the consent and, like any
other client, may terminate the lawyer’s representation at any time. Whether revoking
consent to the client’s own representation precludes the lawyer from continuing to
represent other clients depends on the circumstances, including the nature of the
conflict, whether the client revoked consent because of a material change in
circumstances, the reasonable expectations of the other clients, and whether material
detriment to the other clients or the lawyer would result.

Consent to Future Conflict

[22] Whether a lawyer may properly request a client to waive conflicts that might arise
in the future is subject to the conditions set forth in paragraph (b). The effectiveness of
advance waivers is generally determined by the extent to which the client reasonably
understands the material risks that the waiver entails. At a minimum, the client should
be advised generally of the types of possible future adverse representations that the
lawyer envisions, as well as the types of clients and matters that may present such
conflicts. The more comprehensive the explanation and disclosure of the types of
future representations that might arise and the actual and reasonably foreseeable
adverse consequences of those representations, the greater the likelihood that the client
will have the understanding necessary to make the consent “informed” and the waiver
effective. See Rule 1.0(j). The lawyer should also disclose the measures that will be
taken to protect the client should a conflict arise, including procedures such as screening
that would be put in place. See Rule 1.0(t) for the definition of “screening.” The
adequacy of the disclosure necessary to obtain valid advance consent to conflicts may
also depend on the sophistication and experience of the client. For example, if the
client is unsophisticated about legal matters generally or about the particular type of
matter at hand, the lawyer should provide more detailed information about both the
nature of the anticipated conflict and the adverse consequences to the client that may
ensue should the potential conflict become an actual one. In other instances, such as
where the client is a child or an incapacitated or impaired person, it may be impossible
to inform the client sufficiently, and the lawyer should not seek an advance waiver. On
the other hand, if the client is an experienced user of the legal services involved and is
reasonably informed regarding the risk that a conflict may arise, an advance waiver is
more likely to be effective, particularly if, for example, the client is independently
represented or advised by in-house or other counsel in giving consent. Thus, in some
circumstances, even general and open-ended waivers by experienced users of legal
services may be effective.

[22A] Even if a client has validly consented to waive future conflicts, however,
the lawyer must reassess the propriety of the adverse concurrent representation
under paragraph (b) when an actual conflict arises. If the actual conflict is materially
different from the conflict that has been waived, the lawyer may not rely on the advance

NYSBA COMMENTARY 147




consent previously obtained. Even if the actual conflict is not materially different
from the conflict the client has previously waived, the client’s advance consent
cannot be effective if the particular circumstances that have created an actual conflict
during the course of the representation would make the conflict nonconsentable
under paragraph (b). See Comments [14]-[17] and [28] addressing nonconsentable
conflicts.

Conflicts in Litigation

[23] Paragraph (b)(3) prohibits representation of opposing parties in the same litigation,
regardless of the clients’ consent. On the other hand, simultaneous representation of
parties whose interests in litigation may conflict, such as co-plaintiffs or codefendants,
is governed by paragraph (a)(1). A conflict may exist by reason of substantial
discrepancy in the parties’ testimony, incompatibility in positions in relation to an
opposing party or the fact that there are substantially different possibilities of settlement
of the claims or liabilities in question. Such conflicts can arise in criminal as well as
civil cases. Some examples are those in which a lawyer is asked to represent
codefendants in a criminal case, co-plaintiffs or codefendants in a personal injury case,
an insured and insurer, or beneficiaries of the estate of a decedent. In a criminal case,
the potential for conflict of interest in representing multiple defendants is so grave that
ordinarily a lawyer should decline to represent more than one codefendant. On the
other hand, multiple representation of persons having similar interests in civil litigation
is proper if the requirements of paragraph (b) are met.

[24] Ordinarily a lawyer may take inconsistent legal positions in different tribunals at
different times on behalf of different clients. The mere fact that advocating a legal
position on behalf of one client might create precedent adverse to the interests of a
client represented by the lawyer in an unrelated matter does not create a conflict of
interest. A conflict of interest exists, however, if there is a significant risk that a
lawyer’s action on behalf of one client will materially limit the lawyer’s representation
of another client in a different case; for example, when a decision favoring one client
will create a precedent likely to weaken seriously the position taken on behalf of the
other client. Factors relevant in determining whether the clients need to be advised of
this risk include: (i) where the cases are pending, (ii) whether the issue is substantive
or procedural, (iii) the temporal relationship between the matters, (iv) the significance
of'the issue to the immediate and long-term interests of the clients involved, and (v) the
clients’ reasonable expectations in retaining the lawyer. Similar concerns may be
present when lawyers advocate on behalf of clients before other entities, such as
regulatory authorities whose regulations or rulings may significantly implicate clients’
interests. If there is significant risk of an adverse effect on the lawyer’s professional
judgment, then absent informed consent of the affected clients, the lawyer must decline
the representation.

[25] When a lawyer represents or seeks to represent a class of plaintiffs or defendants
in a class-action lawsuit, unnamed members of the class are ordinarily not considered
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to be clients of the lawyer for purposes of applying paragraph (a)(1). Thus, the lawyer
does not typically need to get the consent of such a person before representing a client
suing the person in an unrelated matter. Similarly, a lawyer seeking to represent an
opponent in a class action does not typically need the consent of an unnamed member
of the class whom the lawyer represents in an unrelated matter.

Nonlitigation Conflicts

[26] Conflicts of interest under paragraph (a)(1) arise in contexts other than litigation.
For a discussion of directly adverse conflicts in transactional matters, see Comment
[7]. Relevant factors in determining whether there is a significant risk that the
lawyer’s professional judgment will be adversely affected include: (i) the importance
of the matter to each client, (ii) the duration and intimacy of the lawyer’s relationship
with the client or clients involved, (iii) the functions being performed by the lawyer,
(iv) the likelihood that significant disagreements will arise, (v) the likelihood that
negotiations will be contentious, (vi) the likelihood that the matter will result in
litigation, and (vii) the likelihood that the client will suffer prejudice from the conflict.
The issue is often one of proximity (how close the situation is to open conflict) and
degree (how serious the conflict will be if it does erupt). See Comments [8], [29]
and [29A].

[27] For example, conflict questions may arise in estate planning and estate
administration. A lawyer may be called upon to prepare wills for several family
members, such as husband and wife, and, depending upon the circumstances, a conflict
of interest may be present at the outset or may arise during the representation. In order
to avoid the development of a disqualifying conflict, the lawyer should, at the outset of
the common representation and as part of the process of obtaining each client’s
informed consent, advise each client that information will be shared (and regardless of
whether it is shared, may not be privileged in a subsequent dispute between the parties)
and that the lawyer will have to withdraw from one or both representations if one client
decides that some matter material to the representation should be kept secret from the
other. See Comment [31].

[28] Whether a conflict is consentable depends on the circumstances. For example,
a lawyer may not represent multiple parties to a negotiation if their interests are
fundamentally antagonistic to one another, but common representation is permissible
where the clients are generally aligned in interest, even though there is some difference
in interest among them. Thus, a lawyer may seek to establish or adjust a relationship
between clients on an amicable and mutually advantageous basis. Examples include
helping to organize a business in which two or more clients are entrepreneurs, working
out the financial reorganization of an enterprise in which two or more clients have an
interest, and arranging a property distribution in settlement of an estate. The lawyer
seeks to resolve potentially adverse interests by developing the parties’ mutual
interests. Otherwise, each party might have to obtain separate representation, with
the possibility of incurring additional cost, complication or even litigation. Given
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these and other relevant factors, the clients may prefer that the lawyer act for all
of them.

Special Considerations in Common Representation

[29] In civil matters, two or more clients may wish to be represented by a single
lawyer in seeking to establish or adjust a relationship between them on an amicable
and mutually advantageous basis. For example, clients may wish to be represented
by a single lawyer in helping to organize a business, working out a financial
reorganization of an enterprise in which two or more clients have an interest, arranging
aproperty distribution of an estate or resolving a dispute between clients. The alternative
to common representation can be that each party may have to obtain separate
representation, with the possibility of incurring additional cost, complication or even
litigation that might otherwise be avoided, or that some parties will have no lawyer at
all. Given these and other relevant factors, clients may prefer common representation
to separate representation or no representation. A lawyer should consult with each
client concerning the implications of the common representation, including the
advantages and the risks involved, and the effect on the attorney-client privilege, and
obtain each client’s informed consent, confirmed in writing, to the common
representation.

[29A] Factors may be present that militate against a common representation. In
considering whether to represent multiple clients in the same matter, a lawyer should
be mindful that if the common representation fails because the potentially adverse
interests cannot be reconciled, the result can be additional cost, embarrassment and
recrimination. Ordinarily, absent the informed consent of all clients, the lawyer will be
forced to withdraw from representing all of the clients if the common representation
fails. See Rule 1.9(a). In some situations, the risk of failure is so great that multiple
representation is plainly impossible. For example, a lawyer cannot undertake common
representation of clients where contentious litigation or negotiations between them are
imminent or contemplated. Moreover, because the lawyer is required to be impartial
between or among commonly represented clients, representation of multiple clients is
improper when it is unlikely that impartiality can be maintained. Generally, if the
relationship between the parties has already assumed antagonism, it is unlikely that the
clients’ interests can be adequately served by common representation. For example, a
lawyer who has represented one of the clients for a long period or in multiple matters
might have difficulty being impartial between that client and one to whom the lawyer
has only recently been introduced.

[30] A particularly important factor in determining the appropriateness of common
representation is the effect on client-lawyer confidentiality and the attorney-client
privilege. With regard to the attorney-client privilege, the prevailing rule is that, as
between commonly represented clients, the privilege does not attach. It must therefore
be assumed that if litigation eventuates between the clients, the privilege will not
protect any such communications, and the clients should be so advised.
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[31] As to the duty of confidentiality, continued common representation will almost
certainly be inadequate if one client asks the lawyer not to disclose to the other client
information relevant to the common representation. This is so because the lawyer has
an equal duty of loyalty to each client, and each client has the right to be informed of
anything bearing on the representation that might affect that client’s interests and the
right to expect that the lawyer will use that information to that client’s benefit. See
Rule 1.4. At the outset of the common representation and as part of the process of
obtaining each client’s informed consent, the lawyer should advise each client that
information will be shared and that the lawyer will have to withdraw if one client
decides that some matter material to the representation should be kept from the other.
In limited circumstances, it may be appropriate for the lawyer to proceed with the
representation when the clients have agreed, after being properly informed, that the
lawyer will keep certain information confidential even as among the commonly
represented clients. For example, the lawyer may reasonably conclude that failure to
disclose oneclient’s trade secrets to another client will not adversely affect representation
involving a joint venture between the two clients and agree to keep that information
confidential with the informed consent of both clients.

[32] When seeking to establish or adjust a relationship between clients, the lawyer
should make clear that the lawyer’s role is not that of partisanship normally expected
in other circumstances and, thus, that the clients may be required to assume greater
responsibility for decisions than when each client is separately represented. Any
limitation on the scope of the representation made necessary as a result of the common
representation should be fully explained to the clients at the outset of the representation.
See Rule 1.2(c).

[33] Subject to the above limitations, each client in the common representation has the
right to loyal and diligent representation and the protection of Rule 1.9 concerning the
obligations to a former client. The client also has the right to discharge the lawyer as
stated in Rule 1.16.

Organizational Clients

[34] A lawyer who represents a corporation or other organization does not, simply by
virtue of that representation, necessarily represent any constituent or affiliated
organization, such as a parent or subsidiary. See Rule 1.13(a). Although a desire to
preserve good relationships with clients may strongly suggest that the lawyer should
always seek informed consent of the client organization before undertaking any
representation that is adverse to its affiliates, Rule 1.7 does not require the lawyer to
obtain such consent unless: (i) the lawyer has an understanding with the organizational
client that the lawyer will avoid representation adverse to the client’s affiliates, (ii) the
lawyer’s obligations to either the organizational client or the new client are likely to
adversely affect the lawyer’s exercise of professional judgment on behalf of the other
client, or (iii) the circumstances are such that the affiliate should also be considered a
client of the lawyer. Whether the affiliate should be considered a client will depend on
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the nature of the lawyer’s relationship with the affiliate or on the nature of the
relationship between the client and its affiliate. For example, the lawyer’s work for the
client organization may be intended to benefit its affiliates. The overlap or identity of
the officers and boards of directors, and the client’s overall mode of doing business,
may be so extensive that the entities would be viewed as “alter egos.” Under such
circumstances, the lawyer may conclude that the affiliate is the lawyer’s client despite
the lack of any formal agreement to represent the affiliate.

[34A] Whether the affiliate should be considered a client of the lawyer may also
depend on: (i) whether the affiliate has imparted confidential information to the lawyer
in furtherance of the representation, (ii) whether the affiliated entities share a legal
department and general counsel, and (iii) other factors relating to the legitimate
expectations of the client as to whether the lawyer also represents the affiliate. Where
the entities are related only through stock ownership, the ownership is less than a
controlling interest, and the lawyer has had no significant dealings with the affiliate or
access to its confidences, the lawyer may reasonably conclude that the affiliate is not
the lawyer’s client.

[34B] Finally, before accepting a representation adverse to an affiliate of a
corporate client, a lawyer should consider whether the extent of the possible adverse
economic impact of the representation on the entire corporate family might be of such
a magnitude that it would materially limit the lawyer’s ability to represent the client
opposing the affiliate. In those circumstances, Rule 1.7 will ordinarily require the
lawyer to decline representation adverse to a member of the same corporate family,
absent the informed consent of the client opposing the affiliate of the lawyer’s corporate
client.

Lawyer as Corporate Director

[35] A lawyer for a corporation or other organization who is also a member of
its board of directors should determine whether the responsibilities of the two roles
may conflict. The lawyer may be called on to advise the corporation in matters
involving actions of the directors. Consideration should be given to the frequency
with which such situations may arise, the potential intensity of the conflict, the effect
of the lawyer’s resignation from the board, and the possibility of the corporation’s
obtaining legal advice from another lawyer in such situations. If there is material risk
that the dual role will compromise the lawyer’s professional judgment, the lawyer
should not serve as a director or should cease to act as the corporation’s lawyer when
conflicts of interest arise. The lawyer should advise the other members of the board
that, in some circumstances, matters discussed at board meetings while the lawyer is
present in the capacity of director might not be protected by the attorney-client privilege
and that conflict of interest considerations might require the lawyer’s recusal as a
director or might require the lawyer and the lawyer’s firm to decline representation of
the corporation in a matter.
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I1l. CROSS-REFERENCES

1.1 Former New York Code of Professional Responsibility

Rule 1.7 is the successor to former DRs 5-101 and 5-105(A), (B) and (C).
Specifically:

e Rule 1.7(a) is substantively similar to former DRs 5-101 and 5-105, but combines per-
sonal conflicts and client-to-client conflicts in a single section, and also combines restric-
tions on accepting representation and continuing representation in a single section.

e Rule 1.7(a)(1) is substantively similar to former DR 5-105(A) and (B), but Rule 1.7
deletes the phrase “if the exercise of independent professional judgment in behalf
of'a client will be or is likely to be adversely affected by the lawyer’s representation
of another client,” leaving only the reference to “representing differing interests” in
the Rule. Rule 1.0(f) (Terminology) defines “Differing Interests” to include “every
interest that will adversely affect either the judgment or the loyalty of a lawyer to
a client.”

e Rule 1.7(a)(2) is substantively similar to former DR 5-101, but it replaces the phrase
“if the exercise of professional judgment on behalf of the client will be or reason-
ably may be affected” with the new phrase “if a reasonable lawyer would conclude
that. . .there is a significant risk that the lawyer’s professional judgment on behalf of
a client will be adversely affected.”

e Rule 1.7(b) is similar in substance to the consent provisions in former DRs 5-101
and 5-105(C), but adds additional criteria for consentability and specifies two forms
of nonconsentable conflicts of interest.

I11.2 ABA Model Rules of Professional Conduct (2009)

e NY Rule 1.7(a) differs substantively from ABA Rule 1.7(a). While both rules
begin with identical language, “Except as provided in paragraph (b), a lawyer
shall not represent a client if’, NY Rule 1.7(a) continues with different language,
“a reasonable lawyer would conclude” in contrast to ABA Rule 1.7(a) that states,
“the representation involves a concurrent conflict of interest.” NY Rule 1.7(a)
applies the “reasonable lawyer” standard as defined in Rule 1.0(q) (Terminology)
for current client conflicts analysis, whereas ABA Rule 1.7 does not (even though
the “reasonable lawyer” standard appears elsewhere in the ABA Rules).

e NY Rule 1.7(a)(1) differs from ABA Rule 1.7(a)(1). NY Rule 1.7(a)(1) carries
forward from former DR 5-105(A) and (B) the “differing interests” standard
(defined in Rule 1.0(f) (Terminology)): “the representation will involve the
lawyer in representing differing interests.” ABA Rule 1.7(a) divides current client
conflicts into two categories: “direct adversity” conflicts in ABA Rule 1.7(a)(1)
and “material limitation” conflicts in ABA Rule 1.7 (a)(2). Because the “differing
interests” standard of the NY Rule is broadly defined, it would appear that when
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compared to ABA Rule 1.7(a), NY Rule 1.7(a) identifies a conflict where the ABA
Rule would not.

e NY Rule 1.7(a)(2) and ABA Rule 1.7(a)(2) both apply the “significant risk standard
to personal interest conflicts. The NY Rule asks whether there is a “significant risk”
“that the lawyer’s professional judgment on behalf of a client will be adversely
affected by the lawyer’s own financial, business, property or other personal inter-
ests.” In contrast, the ABA Rule is not limited to a lawyer’s personal interest con-
flicts but instead asks whether there is a “significant risk” “that the representation of
one or more clients will be materially limited by the lawyer’s responsibilities to
another client, a former client or a third person or by a personal interest of the lawyer.”
The “material limitation” language used in the ABA Rule thus focuses on the impact
of the conflict on the representation. The NY Rule, however, focuses on the impact
of the conflict on the “lawyer’s professional judgment on behalf of the client.”

e NY Rule 1.7(b), which sets forth the circumstances under which a lawyer can rep-
resent a client notwithstanding the existence of a conflict, is identical to ABA Rule
1.7(b), although the “differing interests” standard in the NY Rule may mean that
Rule 1.7(b) is triggered more readily than ABA Rule 1.7(b).

e The definition of the term “confirmed in writing” (defined in NY Rule 1.0(e) and
used in NY Rule 1.7(b)) is identical to ABA Rule 1.0(b) that is used in ABA Rule
1.7(b) in terms of the flexibility in obtaining the writing, but the Rules are broader
than the ABA Rules on what qualifies as a writing for purposes of consent. In NY
Rule 1.0(e), ““confirmed in writing’ denotes (i) a writing from the person to the
lawyer confirming that the person has given consent, (ii) a writing that the lawyer
promptly transmits to the person confirming the person’s oral consent, or (iii) a
statement by the person made on the record of any proceeding before a tribunal. If
it is not feasible to obtain or transmit the writing at the time the person gives oral
consent, then the lawyer must obtain or transmit it within a reasonable time there-
after.” However, in ABA Rule 1.0(b), “confirmed in writing,” when used in refer-
ence to the informed consent of a person, “denotes informed consent that is given
in writing by the person or a writing that a lawyer promptly transmits to the person
confirming an oral informed consent. See paragraph (e) for the definition of
“informed consent”. If it is not feasible to obtain or transmit the writing at the time
the person gives informed consent, then the lawyer must obtain or transmit it within
a reasonable time thereafter.”

e The definition of “writing” in NY Rule 1.0(x) (Terminology) is identical to ABA
Rule 1.0(n), except that the NY Rule substitutes the word “photocopying” in place
of the word “photostating” used in the ABA Rule.

e The definition of “informed consent” in NY Rule 1.0(j) (Terminology) that is used
in Rule 1.7(b) is substantially similar to the same term defined in ABA Rule 1.0(e)
that is used in ABA Rule 1.7(b). In NY Rule 1.0(j) “informed consent” denotes the
agreement by a person to a proposed course of conduct after the lawyer has com-
municated information adequate for the person to make an informed decision, and
after the lawyer has adequately explained to the person the material risks of the
proposed course of conduct and reasonably available alternatives.” However, the
two definitions differ structurally (i.e., in order and placement of the words).
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IV. PRACTICE POINTERS

1. Identify the client or clients. This is not always obvious. A lawyer may acquire
a client inadvertently by failing to disabuse a person seeking legal services of
that person’s reasonable belief that the lawyer will provide such services or
because the lawyer seeks and obtains confidential information from that person.
Another example of the complexity in identifying the client is where the
lawyer represents an entity that is a member of a large corporate structure having
numerous subsidiaries and affiliates, or if the client is part of an association with
many constituents. A careful lawyer should clearly identify in the engagement letter
who the client is and is not to avoid any future doubt as to whom the lawyer
represents.

2. Determine if the client is a “current” client, a “former” client (see Rule 1.9), or
a “prospective” client (see Rule 1.18). Correctly identifying whether the client is a
“current”, “former,” or “prospective” client can be dispositive in determining
whether there is a disqualifying conflict of interest. The Rules do not define who is
a “current” or “former” client, and a lawyer should consult the case law. This ques-
tion is also discussed in connection with Rule 1.9 of this text. A “prospective” client
is defined in Rule 1.18.

3. Determine whether a current client conflict of interest exists (i.e., whether the law-
yer’s judgment may be impaired or his/her loyalty may be divided if the lawyer
accepts or continues the representation). This is the “differing interests” standard
that is the trigger mechanism for a current client conflicts analysis.

4. Remember that differing interests can arise not only in litigation (including
directly adverse representations in unrelated matters) but also in transactional
matters.

5. Do not forget to check for imputed conflicts. The clients of any lawyer with whom
you are “associated” may also be the source of a client-to-client conflict. An effec-
tive, updated conflicts system (as required by Rule 1.10) as well as a conflicts memo
(e.g., in the form of an internal e-mail) sent to the lawyers with whom you practice
are essential in identifying conflicts.

6. Decide whether the representation may be undertaken despite the existence of a
conflict (i.e., whether the conflict is consentable under the four conditions in Rule
1.7(b)), and if consentable, obtain “informed consent” “confirmed in writing” from
the affected clients.

7. Oral consents are no longer acceptable. See discussion under Section V.[5]. [d],
infra for methods to obtain valid consents.

8. Although clients may often consent to a representation notwithstanding a conflict,
remember that not all conflicts are consentable. If a lawyer does not reasonably
believe that the conditions in Rule 1.7(b) can be met, the lawyer should neither
request the client’s consent nor provide representation on the basis of the client’s
consent.

9. Personal conflicts of interest can arise if there is a “significant risk” that the law-
yer’s financial, business, property, or other personal interests will adversely affect
the lawyer’s professional judgment on behalf of a client.
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10. At the inception of this relationship, depending upon the nature of the representa-
tion and the type of client (e.g., institutional lender or insurance company), con-
sider obtaining an advance conflicts waiver. See discussion in the Analysis under
Section V [6], infra.

V. ANALYSIS
V.1 Current Client Conflicts: Two Rules in One

No provision in the Rules of Professional Conduct has a greater impact on the everyday
activities of lawyers engaged in private practice than Rule 1.7. It governs a variety of
situations where lawyers may represent two or more clients in related or unrelated
matters, applying across the board to representations in a wide range of practice areas.
The fundamental principles Rule 1.7 embodies are client loyalty, trust, confidentiality,
and professional judgment.

Rule 1.7(a) combines into a single rule the language defining conflicts of interest
among two or more current clients (formerly governed by DR 5-105) and conflicts of
interest between a client and the lawyer’s own personal interests (formerly governed
by DR 5-101).

The Rule is unique. The version of Rule 1.7(a) that was ultimately adopted by the
courts differs substantively not only from the version of Rule 1.7(a) proposed by the
New York State Bar Association but also from ABA Rule 1.7(a) and former DRs
5-101 and 5-105.

V.2 Regulation of Client-to-Client Conflicts

[a] The Conflicts Scenarios The risk of client-to-client conflicts can arise in a variety
of ways: for example, an existing client may seek to refer a new matter to the lawyer
that is adverse to another client in an unrelated matter, two or more persons may
seek to retain the lawyer to carry out a common objective (such as the formation of a
business) or seek representation by the same lawyer as co-parties in litigation. In
any scenario, the duty of loyalty to the client compels the lawyer to determine if there
is a conflict of interest between the proposed new representation and an existing
representation.’

[b] Checking for Conflicts There is an affirmative duty to check for conflicts of
interest.* The duties imposed by Rule 1.7 underscore the critical importance of

3 Conflicts of interest may also arise under Rules 1.8, 1.9, and 1.18, and a law firm must
implement a system for discovering these conflicts as well as those arising under Rule 1.7. See
N.Y.C. Bar Op. 2003-04 (2003).

4 See NY Rule 1.10(e).
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conflicts checking before and during the entire course of a representation. A lawyer’s
duty to avoid conflicts of interests is not confined to the date of the initial engagement;
rather, conflicts checking is an ongoing obligation of lawyers. Issues relating to client
identity can be complicated, especially in the context of an engagement by a corporate®
or government entity® or a trade association.” The key to effective conflicts checking is
the ability to precisely identify the client who will be represented.

[c] Effect of Rule 1.7(a) It is important to examine the facts and circumstances of a
particular conflicts situation to evaluate how the conflicts rules in Rule 1.7(a)(1) may
impact a lawyer’s ability to represent a client. The Rule clearly bans certain kinds of
adversity, such as a single law firm’s representation of both sides in the same litiga-
tion. These types of conflicts are nonconsentable (i.e., client consent is irrelevant and
cannot cure the conflict). However, the Rule may permit a lawyer to represent a client
despite a conflict where, for example, one client in a litigation is adverse to another
client in an unrelated matter, and the lawyer obtains the affected clients’ informed
consent, confirmed in writing. Finally, the circumstances in which informed consent
can be inferred may be relaxed in transactional matters where, for example, a firm may
represent a client whose interests in a corporate deal are adverse to another client rep-
resented by the firm in a separate matter, and it may even jointly represent multiple
clients with differing interests in a single matter.®

[d] When Rule 1.7(a) Applies. Rule 1.7(a) appears to weaken the previous rigorous
standards regarding client-to-client conflicts of interest. Former DR 5-105 prohibited
a lawyer from accepting or continuing a representation if the lawyer’s independent
professional judgment “will be or is likely to be adversely affected” by the representa-
tion or if the representation “would be likely to involve the lawyer in representing
differing interests.” However, Rule 1.7(a)(1) now prohibits the representation
absent informed consent if the representation “will involve the lawyer in representing
differing interests.” The “likely” standard has disappeared from both Rule 1.7(a) and
the definition of “differing interests” in Rule 1.0(f). Read literally, Rule 1.7(a)(1)
would not prohibit a lawyer from representing a client without client consent even

5 See e.g., Stratagem Dev. Corp. v. Heron Int’l N.V., 756 F. Supp. 789 (S.D.N.Y.1991);
Chem. Bank v. Affiliated FM Ins. Co., 1994 WL 141951 (S.D.N.Y. Apr. 20,1994); Hartford
Accident & Indem. Co. v. RJR Nabisco, Inc., 721 F. Supp. 534 (S.D.N.Y.1989). See also
Charles W. Wolfram, Corporate-Family Conflicts, 2 J. INsT. STuDY LEG. ETHICS 295 (1999);
ABA Comm. on Ethics and Professional Responsibility Op. 95-390 (1995); NYCLA Bar Op.
684 (1991).

6 See e.g., Brown & Williamson Tobacco Corp. v. Pataki, 152 F. Supp.2d 276 (S.D.N.Y. 2001);
British Airways, PLC v. Port Auth., 862 F. Supp. 889 (E.D.N.Y. 1994); Aerojet Prop., Inc. v.
State, 138 A.D.2d 39, 530 N.Y.S.2d 624 (3d Dep’t 1988).

7 See e.g., Glueck v. Jonathan Logan, Inc., 653 F.2d 746, 749-50 (2d Cir. 1981); N.Y.C. Bar Op.
1991-1 (1991) (analyzing the circumstances under which a lawyer who represents a trade
association may also represent interests adverse to the individual members of the trade
association).

8 N.Y.C. Bar Op. 2001-2 (2001).
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if the representation is /ikely to adversely affect the lawyer’s independent professional
judgment on behalf of another client or if the representation is likely to involve the
lawyer in representing differing interests. In other words, Rule 1.7(a) seems to regulate
only conflicts that “will” arise among clients. But this literal meaning may well be the
result of unintentional drafting rather than a substantive choice. For this reason, rely-
ing on the plain meaning of the rule may not be prudent. A lawyer facing a likely
conflict would be well-advised to seek appropriate client consent notwithstanding the
apparently weaker standard in Rule 1.7(a).

V.3 Personal Interest Conflicts

Rule 1.7(a)(2) focuses on whether there is a “significant risk” that the lawyer’s
“financial, business, property or other personal interests” will adversely affect the
lawyer’s professional judgment on behalf of a client. Interestingly, the phrase
“independent professional judgment” no longer appears in the general rule on conflicts
of interest (i.e., Rule 1.7(a)), although the phrase does occasionally appear in other
places in the new Rules.

V.4 Shades of Gray

Unlike ABA Rule 1.7(a)(2), NY Rule 1.7(a)(2) does not cover “significant risks”
arising from client-to-client conflicts involving a current client adverse to a former
client or third party. Instead, the Rule narrowly applies the “significant risks” standard
to where a lawyer’s professional judgment for a client will be adversely affected by
the lawyer’s own personal interests. This apparent gap in the scope of the new Rules
might be troublesome in analyzing a former client conflicts problem where the
requirements of Rule 1.9 (i.e., the rule on former client conflicts) may also apply.
Suppose that you formerly represented Company in a loan from Bank. Later, Bank
(which is unaware that Company is your former client) asks you to analyze its
rights and remedies against Company under the loan agreement. You know that your
proposed advice to Bank is substantially related to the loan transaction you previously
handled for Company and that you will be precluded from using or disclosing any of
Company’s confidential information without its informed consent. When you request
Company’s consent to represent Bank, Company consents, but prohibits your use or
disclosure of any of its confidential information in your advice to Bank. This scenario
is not contemplated by the types of conflicts Rule 1.7(a) governs. It is not (at least
literally) covered by Rule 1.7(a)(1) since you will only be representing new client
Bank, and, therefore, you will not be simultaneously representing clients with “differing
interests.”

Since representation under Rule 1.7(a)(2) doesn’t implicate your “financial, business,
property or other personal interests,” it is not a literal basis for protecting former client
Company’s confidences. But this does not mean that you could agree to represent
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Bank against Company without first obtaining Bank’s informed consent after explaining
that you will be barred from using or revealing any confidential information
obtained from Company. However, Rule 1.7(a)(2) does not appear to make that point
clear.

V.5 Effective Client Consent

[a] In General Rule 1.7(b) governs when a conflict can be cured by client consent and
states the requirements for obtaining that consent. This Rule represents perhaps the
most important change in the Rules governing the day-to-day practice of law. The
“reasonably believes” standard in Rule 1.7(b) is more familiar than the inimitable
“disinterested lawyer” standard that was in effect in New York (and only in New
York) for the past decade.

[b] Nonconsentable Conflicts Nonconsentable conflicts of interest are defined in the
first three subparagraphs of 1.7(b). These are situations where the client’s consent is
ineffective (i.e., it will not cure the conflict): (1) if the lawyer does not reasonably
believe he/she can competently and diligently represent each affected client; or (2) if
the representation is prohibited by law (an uncommon situation); or (3) if the lawyer
(or law firm) will be handling both sides of a claim before a tribunal (also unusual).
These provisions are not new; they would all have presented a nonconsentable conflict
of interest under former DRs 5-101 and 5-105.

[c] Consentable Conflicts A major change that will clearly impact lawyers in their
everyday practice is in the fourth subparagraph of Rule 1.7(b). It requires that every
affected client’s informed consent to a conflict of interest be “confirmed in writing.”
This phrase is defined in Rule 1.0(e) which provides that “Confirmed in writing”
denotes (1) a writing from the person to the lawyer confirming that the person has
given consent, (2) a writing that the lawyer promptly transmits to the person confirm-
ing the person’s oral consent, or (3) a statement by the person made on the record
of any proceeding before a tribunal. It if is not feasible to obtain or transmit the writing
at the time the person gives oral consent, then the lawyer must “obtain or transmit
it within a reasonable time thereafter.” What constitutes a “writing” is defined in Rule
1.0(x), which provides that “writing” or “written” denotes a tangible or electronic
record of a communication or representation, including handwriting, typewriting,
printing, photocopying, audio or video recording, and e-mail. A “signed” writing
includes “an electronic sound, symbol, or process attached to or logically associ-
ated with a writing and executed or adopted by a person with the intent to sign the
writing.”

[d] Three Ways to Satisfy the Rule Rule 1.7(b)(4), read in conjunction with the new

definitions in Rule 1.0 of “confirmed in writing” and “writing,” provides three equally
valid alternatives for satisfying the new Rule. First, the lawyer can ask the client to
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send a signed or unsigned letter, memo, or e-mail to the lawyer expressing the client’s
consent. This path could be risky: the client may send it too late (i.e., work has already
begun), or the client might fail to adequately describe the conflict or omit key language
that clearly indicates consent. Second, the lawyer can send a signed or unsigned letter,
memo, or e-mail to the client memorializing the client’s consent. Third, the lawyer can
ask the client to confirm consent by making a statement on the record in a proceeding
before an adjudicatory body. The last method will be relatively uncommon and likely
confined to cases where a conflict unexpectedly arises in the middle of a trial or
hearing.

The second alternative (i.e., the lawyer writes to the client) may be the easiest and
least risky. The client need not sign the confirmation of consent (though there may be
instances when a lawyer decides that confirmation provides some additional protection
against a future disagreement with the client on this issue). When the lawyer takes the
initiative, the lawyer controls the timing and the content of the writing without
depending on any action by the client once the client has given oral consent. The
lawyer need not reiterate all the disclosures that the lawyer made to obtain the client’s
consent. It is sufficient if the writing briefly describes the nature of the conflict so that
the client knows what the lawyer is confirming. In any event, the Rule is satisfied so
long as any of these above methods are used to confirm consent in writing at the time
the client gives oral consent, or, if that is not feasible, “within a reasonable time
thereafter.”

V.6 Advance Conflicts Waiver

[a] Effectiveness Increasingly, law firms use advance (or prospective) conflicts waiver
provisions at the time of engagement either to avoid seeking client consent on a
matter-by-matter basis or to avoid having to decline a subsequent representation that is
adverse to a current client. While such waivers are not per se unethical,’ clients are free
to challenge them at a later date on the basis that unforeseeable, changed circum-
stances make them void.'” Generally speaking, advance waivers are most likely to be
effective to the extent that the client reasonably understands the material risks that the
waiver entails and the measures that will be taken to protect the client (such as screen-
ing) should the conflict arise. The more the client is told about the types of future
adverse representations that the lawyer envisions, as well as the types of clients and
matters that may present such conflicts, the more likely that the consent to a future
conflict will be “informed.”

[b] Factors to Consider NYSBA Comment [22] provides that the adequacy of the
disclosure necessary to obtain informed consent may also depend on the level of
sophistication and experience of the client. If a sophisticated, experienced user of the

9  E.g., NYCLA Bar Op. 724 (1997).
10 See e.g., Univ. of Rochester v. G.D. Searle & Co., Inc., 2000 WL 1922271 (W.D.N.Y. Dec.11,
2000).
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type of legal services (aka a repeat player) is involved, particularly one who is advised
by in-house or other counsel, even open-ended or general waivers may be effective.
Comment [22] reflects the factors courts throughout the country have used in deter-
mining the effectiveness of advance waivers, but a prudent New York lawyer will keep
an eye on developing New York case law.

V.7 Other Strategies for Avoiding Conflicts

[a] Restricting the Scope of the Engagement Lawyers may limit the scope of an
engagement to avoid a conflict with a current or former client, provided that (1) the
client whose engagement is limited consents to the limitation after full disclosure
of the reasonably foreseeable consequences of the limitation, and (2) the limitation on
the representation does not render the lawyer’s counsel inadequate or diminish the
zeal of the representation.!! To the extent that a lawyer can carve out a piece of a
representation in a manner that is both discrete and restricted in scope, such a limita-
tion may well solve the conflict at hand. For example, in the litigation context, a lawyer
defending a client in a lawsuit who later discovers that there are potential cross-claims
between that client and another client in an unrelated matter may, with the informed
consent of the client whose engagement is being limited, restrict the engagement to the
defense of the case, and exclude representation of the first client against the second
client. Similarly, in the corporate context, where a lawyer represents a seller in an
auction and another client emerges as a potential buyer, absent consent, the lawyer is
precluded from negotiating with the second client, unless the lawyer limits the repre-
sentation to exclude from the scope of the representation any aspect adverse to the
second client and continues to advise the first client in other aspects of the auction that
are not adverse to the second client. In doing so, lawyers must remain mindful of their
duty of undivided loyalty to all clients and their duty to protect and preserve client
confidences.

[b] Hot Potatoes Lawyers and law firms should not drop a client “like a hot potato”
to take on a more lucrative matter from another client against the “dropped” client
simply by taking advantage of the less restrictive conflicts standards that apply to
former clients. The courts have uniformly disapproved of this tactic.!? However, where
lawyers and law firms do not create the conflict or are not aware of it prior to taking on
a disputed representation, courts have, in limited circumstances, permitted firms to

11 N.Y.C.Bar Op. 2001-3 (2001).

12 E.g., Universal City Studios v. Reimerdes, 98 F. Supp.2d 449, 453 (S.D.N.Y. 2000); Stratagem
Dev. Corp. v. Heron Int’I N.V., 756 F. Supp. 789, 794 (S.D.N.Y.1991). If a conflict is created
by the merger of corporate clients, however, a law firm may be permitted to withdraw from one
of the representations. E.g., Univ. of Rochester, 2000 WL 1922271 at #8-9 (W.D.N.Y. Dec.11,
2000), at *8-9. See also Unified Sewerage Agency of Washington County, Oregon v. Jelco
Inc., 646 F.2d 1339 (9th Cir. 1981).
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drop one client and continue representing the other. Courts describe these as conflicts
“thrust upon” the law firm.

VI. ANNOTATIONS OF ETHICS OPINIONS
VL.1 Regulation of Client-to-Client Conflicts

N.Y.C. Bar Op. 2008-2 (2008) (opinion examines conflicts of interest that can be
created when a corporation’s inside counsel also represents a member of the corporate
family (an affiliate). The opinion also describes steps that can be taken to potentially
resolve the conflict.).

N.Y.C. Bar Op. 2007-3 (2007) (conflict of interest may exist where an attorney
represents a corporation and a company that is a corporate family member (an affiliate)
of the current corporate client in a matter).

N.Y.S. Bar Op. 789 (2005) (analyzing the circumstances under which a lawyer’s
representation of the lawyer’s law firm in connection with a matter of professional
responsibility may constitute a conflict with the law firm’s representation of
a client).

N.Y.C. Bar Op. 2005-05 (2005) (analyzing “thrust upon” conflicts).

N.Y.C. Bar Op. 2005-02 (2005) (analyzing the circumstances in which a lawyer
may represent Client A even though the lawyer possesses confidential information
relating to Client B that might be relevant to Client A’s representation when their
interests are not otherwise in conflict).

N.Y.C. Bar Op. 2005-01 (2005) (analyzing the circumstances in which a lawyer
may represent a client pro bono in a Chapter 7 bankruptcy while simultaneously
representing one or more of the client’s creditors in unrelated matters).

Nassau County Bar Ass’n Op. 2005-1 (2005) (attorney may perform transactional
work for a client that he may have to give adverse testimony against if called upon in
a pending litigation matter).

N.Y.S. Bar Op. 738 (2001) (improper for a lawyer to refer a real estate client to a
title abstract company in which the lawyer’s spouse has an ownership interest for other
than purely ministerial work). Accord N.Y.S. Bar Op. 731 (2000).

N.Y.C. Bar Op. 2001-3 (2001) (lawyer may limit the scope of an engagement to
eliminate a conflict with another client).

N.Y.C. Bar Op. 2001-2 (2001) (under limited circumstances, a law firm may
represent a client whose interests in a corporate transaction are adverse to a current
client represented by the firm in a separate matter and may even represent multiple
clients with differing interests in a single matter).

N.Y. C.L.A. Op. 710 (1995) (lawyer may represent a bankruptcy trustee as special
counsel in an action against a secured creditor while also representing other creditors
of the bankruptcy estate, if the representation will not violate former DR 5-105 or the
Bankruptcy Code).

N.Y.C.L.A. Op. 684 (1991) (under certain circumstances a lawyer may accept
employment in a matter adverse to a subsidiary of a corporate client).
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V1.2 Client Consent to Conflicts

N.Y.S. Bar Op. 829 (2009) (a consent to a conflict of interest that was validly given
prior to the effective date of the Rules does not need to be re-obtained solely on account
of the adoption on the new Rules).

V1.3 Advance Conflict Waivers

N.Y.C. Bar Op. 2006-01 (2006) (analyzing the circumstances under which a lawyer
may request a client to waive future conflicts).

NYCLA Bar Op. 724 (1998) (lawyer’s request for an advance waiver of conflicts
from a prospective or existing client is not per se unethical).

VII. ANNOTATIONS OF CASES
VII.1 Regulation of Client-to-Client Conflicts

Glacken v. Incorporated Village of Freeport, 2010 WL 3843527 (E.D.N.Y. 2010)
(motion to disqualify granted where attorney had advised town as to its obligations to
plaintiff, former mayor of the town).

All Star Carts and Vehicles, Inc. v. BFI Canada Income Fund, 2010 WL 2243351,
1 (E.D.N.Y. 2010) (2d circuit standard of proof for disqualification discussed).

DeAngelis v. American Airlines, Inc. 2010 WL 1270005, 1 (E.D.N.Y. 2010)
(apparent conflict of interest where law firm represented two different corporate
defendants in a personal injury case).

Phelan v. Torres, 2010 WL 1292283, 2 (E.D.N.Y. 2010) (defendants’ motion for
disqualification was denied because the defendants did not identify “any action taken
by counsel that would jeopardize the infant plaintiff’s claims or that demonstrates that
counsel is placing the interests of the parents over that of the infant”).

Principal Life Ins. Co. v. McMillan, 2010 WL 2075873 (E.D.N.Y. 2010) (in an
interpleader action, motion by defendant for an order disqualifying the co-defendant
from serving as guardian of an infant was denied, where no evidence suggested the
infant’s interest would be compromised when the infant retained an independent
counsel and the additional cost of appointing another guardian was unnecessary).

In re National Legal Professional Associates, 2010 WL 624045,22 (N.D.N.Y. 2010)
(organization representing two criminal codefendants who were charged with
conspiracy in the same criminal complaint could be significant and damaging due to
conflict of interest).

Mercado v City of New York, 2010 WL 3910594, 2010 BL 229475 (S.D.N.Y.
2010) (plaintiffs seek damages under the fourth and fourteenth amendments of the
Constitution as well as under the laws and constitution of New York State claiming
that employees of the New York City Department of Correction and Prison Health
Services, while acting under color of law, were deliberately indifferent to the serious
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medical needs of decedent, which resulted in decedent’s suicide. Plaintiffs contend that
the joint representation of several of the defendants by HPMB and NYC Corporation
Counsel violates Rule 1.7 because of conflicts of interest between the City of New York
and the individual defendants and conflicts among the individual defendants. The court
found a conflict on interest in the Corporation Counsel representing all of the individual
defendants because of personal defenses available to individual defendants which work
to the detriment of others. These defenses would require that the individual defendants
either waive the right to asset the defenses, that Corporation Counsel be disqualified
from representing one of the defendants or that Corporation Counsel relinquish all
control and oversight of the representation of the defendants other than one.).

Revise Clothing, Inc. v. Joe’s Jeans Subsidiary, Inc., 687 F. Supp. 2d 381,
388 (S.D.N.Y. 2010) (motion for disqualification will be granted only if the facts
present a real risk that the trial will be tainted).

Revise Clothing, Inc. v. Joe’s Jeans Subsidiary, Inc. WL 481206 (S.D.N.Y. 2010)
(adverse interests of attorney).

Lieberman v. City of Rochester, 681 F. Supp. 2d 418 (W.D.N.Y. 2010) (in the
absence of showing actual conflict, the court denied disqualification motion without
prejudice in the event that “the possibility that a potential conflict of interest may
arise” by having outside counsel represent city and police officers in three different
proceedings arising from a single incident).

Pacheco Ross Architects, P.C. v. Mitchell Assoc. Architects, 2009 WL 1514482
(N.D.N.Y. 2009) (absent a substantial relationship between the lawyer’s prior and
current representation, the court denied a motion to disqualify attorney).

Merck Eprova AG v. ProThera, Inc. 670 F. Supp.2d 201, 208 (S.D.N.Y. 2009) (under
the “per se” standard the attorney must be disqualified unless “there will be no actual
or apparent conflict in loyalties or diminution in the vigor of his representation”).

Ulico Cas. Co. v. Wilson, Elser, Moskowitz, Edelman & Dicker, 865 N.Y.S.2d 14
(App. Div. 1st Dept. 2008) (modifying Supreme Court’s order for fee forfeiture due to
law firm’s breach of its fiduciary duty by engaging in conflicted transactional
representations, denying plaintiff’s motion for partial summary judgment and granting
defendant’s cross motion for summary judgment to the extent of dismissing the causes
of action for malpractice and breach of fiduciary duty, and vacating so much of the
order as directs the disgorgement of attorneys’ fees).

HRH Const. LLC v. Palazzo, 15 Misc.3d 1130(A), 2007 WL 1299232 (Sup. Ct.
NY. Co. 2007) (disqualifying the defendant’s law firm on the ground that it represented
the plaintiff in ongoing litigation).

Parklex Assoc. v. Parklex Assoc., 15 Misc.3d 1125(A), 2007 WL 1203617 (Sup. Ct.
NY. Co. 2007) (lawyer’s violation of former DR 5-101 may suggest a breach of a
fiduciary duty to a client).

In re Balco Equities, Ltd., 2006 WL 1892598 (Bankr. S.D.N.Y. 2006) (court denied
a law firm’s request for fees and directed the disgorgement of the bankrupt’s retainer
on the ground, inter alia, that the law firm maintained a flawed database that led to the
firm’s failure to disclose a simultaneous conflict).

Hempstead Video, Inc. v. Incorporated Village of Valley Stream, 409 F.3d 127 (2d
Cir. 2005) (analyzing when a lawyer who is “of counsel” to a law firm is “associated
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with” the firm for purposes of imputed disqualification, and deciding that even if the
lawyer is “associated with” the law firm, de facto separation or screening may protect
the firm against imputed disqualification).

Eastman Kodak Co. v. Sony Corp., 2004 WL 2984297 (W.D.N.Y. 2004)
(disqualifying a law firm because of a conflict that was created by a client’s merger).

Flaherty v. Filardi, 2004 WL 1488213 (W.D.N.Y. 2004) (mere fact that the two
codefendants had previously entered into an indemnity agreement was not sufficient to
require the disqualification of their joint counsel).

Chang’s Imports, Inc. v. Srader, 216 F. Supp.2d 325 (S.D.N.Y. 2002) (lawyer
clearly acting as a neutral mediator in a dispute is not providing legal representation to
two clients with adverse interests in violation of former DR 5-105’s prohibition).

Discotrade Ltd. v. Wyeth-Ayerst Int’l, Inc., 200 F. Supp.2d 355 (S.D.N.Y. 2002)
(disqualifying a law firm because of the firm’s simultaneous representation of an
affiliated company).

JPMorgan Chase Bank v. Liberty Mut. Ins. Co., 189 F. Supp.2d 20 (S.D.N.Y. 2002)
(disqualifying a law firm on the basis of a simultaneous conflict, after concluding that
a holding company and its primary subsidiary should be treated as a single entity for
conflicts purposes).

Bianchi v. Mille, 266 A.D.2d 419, 698 N.Y.S.2d 545 (2d Dept. 1999) (mem.)
(lawyer’s dual role as corporate counsel for the defendant corporation and for
the plaintiffs (the corporation’s minority sharecholders) required the lawyer’s
disqualification).

Swift v. Choe, 242 A.D.2d 188, 674 N.Y.S.2d 17 (Ist Dept. 1998) (defendants’
multiple representation of a seller and purchaser in a real estate transaction raised a
genuine issue of material fact precluding summary judgment).

Brooklyn Navy Yard Cogeneration Partners v. PMNC, 663 N.Y.S.2d 499 (Sup. Ct.
Kings Co. 1997) (concurrent representation caused by an attorney’s representation of
a party to a lawsuit while simultaneously representing the opposing party in
another matter poses the risk of taint to the trial as it undermines the attorney’s vigor
in pursuing the interests of one of his current clients. To determine whether the
“possibility of disclosure” exists, consider (1) the nature of the law firm and the
informal or formal character of its practice insofar as it sheds light upon whether
confidential client information would have been shared among the members of the
firm, and (2) the type of legal work done for the client insofar as it may have put the
firm in the position of acquiring confidential information that could be used in an
adversarial manner).

Booth v. Cont’l Ins. Co., 167 Misc.2d 429, 634 N.Y.S.2d 650 (Sup. Ct. Westchester
Co. 1995) (in most instances, a lawyer may not represent an insured and an insurer in the
same action even with full disclosure and consent where they have adverse interests.).

Cinema 5, Ltd. v. Cinerama, Inc., 528 F.2d 1384 (2d Cir. 1976) (one firm in which
attorney is a partner is suing an actively represented client of another firm in which the
same attorney is a partner. Where the relationship is a continuing one, adverse
representation is prima facie improper, and the attorney must be prepared to show, at
the very least, that there will be no actual or apparent conflict in loyalties or diminution
in the vigor of his representation.).
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VII.2 Personal Interests Conflicts

Decker v. Nagel Rice LLC 2010 WL 1050355 (S.D.N.Y. 2010) (lawyer could not be
admitted pro hac vice in a case where defendants intended to name him as a third-party
defendant).

Cogliandro v. Nahmany, N.Y.L.J. col. 1, at 18 (Nov. 28, 2005) (Sup. Ct. N.Y. Co.
2005) (court disqualifies the defendants’ attorney in a derivative action because the
attorney also owns one-third of the corporate defendant).

VII.3 Advance Conflict Waivers

In re Sheehan, 72 A.D.3d 1270, 897 N.Y.S.2d 916 (3d Dept. 2010) (attorney violated
the Rules of Professional Conduct rule 1.7(b)(4) because he failed to “obtain informed
consent in writing with respect to his representation of the seller, the buyer, and the
lender in the closing of the sale of complainant’s property).
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Rule 1.8: Current Clients: Specific Conflicts of
Interest Rules

EDITORS’ NOTE: Due to the size and complexity of Rule 1.8, to facilitate
research under the Rule, the text of the Rule, NYSBA Commentary, Cross
References, Practice Pointers, Analysis, Annotations of Opinions, Annotations of
Cases and Bibliographies for each subsection of Rule 1.8 are organized in sequential
order below.

RULE 1.8(A) BUSINESS TRANSACTIONS BETWEEN
CLIENT AND LAWYER

I. TEXT OF RULE 1.8(A):'

(a) A lawyer shall not enter into a business transaction with a client if they have
differing interests therein and if the client expects the lawyer to exercise professional
judgment therein for the protection of the client, unless:

(1) the transaction is fair and reasonable to the client and the terms of the transaction
are fully disclosed and transmitted in writing in a manner that can be reasonably
understood by the client;

(2) the client is advised in writing of the desirability of seeking, and is given a
reasonable opportunity to seek, the advice of independent legal counsel on the
transaction; and

(3) the client gives informed consent, in a writing signed by the client, to the
essential terms of the transaction and the lawyer’s role in the transaction, including
whether the lawyer is representing the client in the transaction.

1 Rules Editors Devika Kewalramani, Esq. and Carol L. Ziegler, Esq. The editors would like to
thank Atossa Movahedi and Pinella Tajcher for their research and cite-checking assistance.



I1. NYSBA COMMENTARY TO 1.8(A)

[1] A lawyer’s legal skill and training, together with the relationship of trust and
confidence between lawyer and client, create the possibility of overreaching when the
lawyer participates in a business, property or financial transaction with a client, for
example, a loan or sales transaction or a lawyer’s investment on behalf of a client. For
these reasons business transactions between a lawyer and client are not advisable. If a
lawyer nevertheless elects to enter into a business transaction with a current client, the
requirements of paragraph (a) must be met if the client and lawyer have differing
interests in the transaction and the client expects the lawyer to exercise professional
judgment therein for the benefit of the client. This will ordinarily be the case even
when the transaction is not related to the subject matter of the representation, as when
a lawyer drafting a will for a client learns that the client needs money for unrelated
expenses and offers to make a loan to the client. The Rule applies to lawyers engaged
in the sale of goods or services related to the practice of law, such as the sale of title
insurance or investment services to existing clients of the lawyer’s legal practice. See
Rule 5.7. It also applies to lawyers purchasing property from estates they represent.

[2] Paragraphs (a)(1), (a)(2) and (a)(3) set out the conditions that a lawyer must satisfy
under this Rule. Paragraph (a)(1) requires that the transaction itself be fair to the client
and that its essential terms be communicated in writing to the client in a manner that can
be reasonably understood. Paragraph (a)(2) requires that the client also be advised in
writing of the desirability of seeking the advice of independent legal counsel. It also
requires that the client be given areasonable opportunity to obtain such advice. Paragraph
(a)(3) requires that the lawyer obtain the client’s informed consent, in a writing signed
by the client, both to the essential terms of the transaction and to the lawyer’s role.
When necessary, the lawyer should discuss both the material risks of the proposed
transaction, including any risk presented by the lawyer’s involvement and the existence
of reasonably available alternatives, and should explain why the advice of independent
legal counsel is desirable. See Rule 1.0(j) for the definition of “informed consent.”

[3] The risk to a client is greatest when the client expects the lawyer to represent the
client in the transaction itself or when the lawyer’s financial interest otherwise poses a
significant risk that the lawyer’s representation of the client will be materially adversely
affected by the lawyer’s financial interest in the transaction. Here the lawyer’s role
requires that the lawyer must comply, not only with the requirements of paragraph (a),
but also with the requirements of Rule 1.7. Under that Rule, the lawyer must disclose
the risks associated with the lawyer’s dual role as both legal adviser and participant in
the transaction, such as the risk that the lawyer will structure the transaction or give
legal advice in a way that favors the lawyer’s interests at the client’s expense. Moreover,
the lawyer must obtain the client’s informed consent. In some cases, the lawyer’s
interest may be such that Rule 1.7 will preclude the lawyer from seeking the client’s
consent to the transaction. A lawyer has a continuing duty to monitor the inherent
conflicts of interest that arise out of the lawyer’s business transaction with a client or
because the lawyer has an ownership interest in property in which the client also has
an interest. A lawyer is also required to make such additional disclosures to the client
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as are necessary to obtain the client’s informed consent to the continuation of the
representation.

[3A] The self-interest of a lawyer resulting from a business transaction with a client
may interfere with the lawyer’s exercise of independent judgment on behalf of the
client. If such interference will occur should a lawyer agree to represent a prospective
client, the lawyer should decline the proffered employment. After accepting employment,
a lawyer should not acquire property rights that would adversely affect the lawyer’s
professional judgment in representing the client. Even if the property interests of a
lawyer do not presently interfere with the exercise of independent judgment, but the
likelihood of interference can be reasonably foreseen by the lawyer, the lawyer should
explain the situation to the client and should decline employment or withdraw unless
the client gives informed consent to the continued representation, confirmed in writing.
A lawyer should not seek to persuade a client to permit the lawyer to invest in an
undertaking of the client nor make improper use of a professional relationship to
influence the client to invest in an enterprise in which the lawyer is interested.

[4] If the client is independently represented in the transaction, paragraph (a)(2) is
inapplicable, and the requirement of full disclosure in paragraph (a)(1) is satisfied by
a written disclosure by either the lawyer involved in the transaction or the client’s
independent counsel. The fact that the client was independently represented in the
transaction is relevant in determining whether the agreement was fair and reasonable
to the client, as paragraph (a) (1) further requires.

[4A] Rule 1.8(a) does not apply to business transactions with former clients, but the
line between current and former clients is not always clear. A lawyer entering into a
business transaction with a former client may not use information relating to the
representation to the disadvantage of the former client unless the information has
become generally known. See Rule 1.9(c).

[4B] The Rule does not apply to standard commercial transactions between the lawyer
and the client for products or services that the client generally markets to others, for
example, banking or brokerage services, medical services, products manufactured or
distributed by the client, and utilities services. In such transactions, the lawyer has no
advantage in dealing with the client, and the restrictions in paragraph (a) are unnecessary
and impracticable.

[4C] This Rule also does not apply to ordinary fee arrangements between client and
lawyer reached at the inception of the client-lawyer relationship, which are governed
by Rule 1.5. The requirements of the Rule ordinarily must be met, however, when the
lawyer accepts an interest in the client’s business or other nonmonetary property as
payment of all or part of the lawyer’s fee. For example, the requirements of paragraph
(a) must ordinarily be met if a lawyer agrees to take stock (or stock options) in the
client in lieu of cash fees. Such an exchange creates a risk that the lawyer’s judgment
will be skewed in favor of closing a transaction to such an extent that the lawyer may
fail to exercise professional judgment as to whether it is in the client’s best interest for
the transaction to close. This may occur where the client expects the lawyer to provide
professional advice in structuring a securities-for-services exchange. If the lawyer is
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expected to play any role in advising the client regarding the securities-for-services
exchange, especially if the client lacks sophistication, the requirements of fairness, full
disclosure and written consent set forth in paragraph (a) must be met. When a lawyer
represents a client in a transaction concerning literary property, Rule 1.8(d) does not
prohibit the lawyer from agreeing that the lawyer’s fee shall consist of a share of the
ownership of the literary property or a share of the royalties or license fees from the
property, but the lawyer must ordinarily comply with Rule 1.8(a).

[4D] An exchange of securities for legal services will also trigger the requirements of
Rule 1.7 if the lawyer’s ownership interest in the client would, or reasonably may, affect
the lawyer’s exercise of professional judgment on behalf of the client. For example,
where a lawyer has agreed to accept securities in a client corporation as a fee for
negotiating and documenting an equity investment, or for representing a client in
connection with an initial public offering, there is a risk that the lawyer’s judgment will
be skewed in favor of closing the transaction to such an extent that that the lawyer may
fail to exercise professional judgment. (The lawyer’s judgment may be skewed because
unless the transaction closes, the securities will be worthless.) Unless a lawyer reasonably
concludesthathe or she will be able to provide competent, diligent and loyal representation
to the client, the lawyer may not undertake or continue the representation, even with the
client’s consent. To determine whether a reasonable possibility of such an adverse effect
on the representation exists, the lawyer should analyze the nature and relationship of the
particular interest and the specific legal services to be rendered. Some salient factors
may be (i) the size of the lawyer’s investment in proportion to the holdings of other
investors, (ii) the potential value of the investment in relation to the lawyer’s or law
firm’s earnings or other assets, and (iii) whether the investment is active or passive.

[4E] If the lawyer reasonably concludes that the lawyer’s representation of the client
will not be adversely affected by the agreement to accept client securities as a legal fee,
the Rules permit the representation, but only if full disclosure is made to the client and
the client’s informed consent is obtained and confirmed in writing. See Rules 1.0(e)
(defining “confirmed in writing”), 1.0(j) (defining “informed consent”), and 1.7.

[4F] A lawyer must also consider whether accepting securities in a client as payment
for legal services constitutes charging or collecting an unreasonable or excessive fee in
violation of Rule 1.5. Determining whether a fee accepted in the form of securities is
unreasonable or excessive requires a determination of the value of the securities at the
time the agreement is reached and may require the lawyer to engage the services of an
investment professional to appraise the value of the securities to be given. The lawyer
and client can then make their own advised decisions as to whether the securities-for-
fees exchange results in a reasonable fee.

I1l. CROSS-REFERENCES TO RULE 1.8(A)
I1I.1 Former NY Code of Professional Responsibility:

Substantially the same as DR 5-104(A).
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111.2 ABA Model Rules:

e Although NY Rule 1.8(a) only prohibits entering into a business transaction with a
client, ABA Rule 1.8(a) also prohibits knowingly acquiring an ownership, posses-
sory, security, or other pecuniary interest adverse to a client, unless certain condi-
tions are met (which are identical under both rules).

e In contrast to NY Rule 1.8(a), ABA Rule 1.8(a) does not include the phrase “if
they have differing interests therein and if the client expects the lawyer to exercise
professional judgment therein for the protection of the client.”

IV. PRACTICE POINTERS

1. Although there is no per se rule prohibiting business transactions between lawyers
and clients, lawyers should observe the flashing red light that these situations create.
Proceed with caution!

2. Generally a lawyer should not enter into business transactions with clients when
they have differing interests and the client expects the lawyer to use his or her pro-
fessional judgment to protect the client.

3. Extreme care should be exercised when structuring a legal fee arrangement whereby
the lawyer or firm takes an interest in the client’s business or other nonmonetary
property such as stock in lieu of fees.

4. When an attorney enters into a business transaction with a client, the attorney must
be diligent in disclosing in writing his or her role in the transaction and whether he
or she is indeed representing the client in the transaction. The business transaction
must be “fair and reasonable.”

5. The attorney should further explain in writing the nature of the transaction, the
risks presented by the attorney’s involvement, the reasonably available alternatives,
and the degree to which the transaction’s terms potentially protect the lawyer’s
interests at the expense of the client. Good practice suggests attaching a copy of any
contracts between the lawyer and the client to the writing disclosing the lawyer’s
role in the transaction and incorporating those documents by reference into that
writing.

6. The attorney must advise the client in writing of the desirability of seeking the
advice of independent legal counsel in the transaction.

7. Attorneys should avoid giving clients suggestions as to who to go to for independ-
ent legal counsel. If a client specifically asks for a referral or such advice cannot be
avoided, attorneys should give the client names of several attorneys who are truly
independent of the conflicted attorney.

8. Clients must be given a “reasonable time” to seek independent counsel. What con-
stitutes a reasonable time must be evaluated in terms of the circumstances, experi-
ence, sophistication, and background of the client and the nature and complexity of
the business transaction.
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V. ANALYSIS
V.1 Purpose of Rule 1.8(a)

It is commonly understood attorneys should be extremely wary of, and perhaps avoid,
entering into business transactions with their current clients due to the heightened risk
of impaired professional judgment. Such a business arrangement can pose a real threat
to the client-lawyer relationship because it can seriously impair a lawyer’s independent
professional judgment.

Under Rule 1.8(a), a lawyer shall not enter into business transactions with a client if
they have (1) differing interests, and (2) the client expects the lawyer to exercise
professional judgment for the client’s protection. Both of these elements are likely to
be present in any client-lawyer business dealings. This prohibition does not apply if
(1) the transaction is fair and reasonable to the client, and (2) the terms of the transaction
are fully disclosed in writing to the client in a way that is easy for the client to
understand.

If the client is already independently represented in the transaction by another
attorney, the requirement of subsection (a)(2) that the client be advised “in writing of
the desirability of seeking. .. the advice of independent legal counsel on the transaction”
is satisfied if a writing is executed by the attorney or the client’s independent
counsel.

V.2 New Rule Has Broader Scope

Rule 1.8(a) is substantially the same as former DR 5-104(A) dealing with business
transactions with clients, except that the new Rule adds some important requirements
emphasizing the ultimate goal of maintaining a fiduciary relationship. Previously it
was considered that the limitation applied only when the client was a “seller” and the
attorney essentially a “buyer,” as DR 5-104(A)(1) employed the language “the terms
on which the lawyer acquires the interest.” The new Rule has broadened its reach to
situations where the attorney is in effect selling goods or services related to the practice
of law, selling title insurance or investment services to existing clients, borrowing and
lending money, investing in real estate transactions, and buying property from an estate
the attorney represents.

V.3 Do Fee Arrangements Constitute “Business Transactions?”

While fee arrangements have traditionally been excluded from the intent of the Rule,
in some situations a fee arrangement may be characterized as a business transaction.
This can occur, for example, when a lawyer takes an interest in the client’s business or
other nonmonetary property (such as stock or stock options) as payment for legal
services. This practice has evolved over time. For example, if a client was experiencing
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serious cash flow issues, or was a start-up company, a law firm may accept stock in
payment for all or part of its fee. Many times this was the only way a firm could expect
to receive any payment at all for its services. While the Rule does not flatly prohibit
such conduct, the transaction still must be “fair and reasonable,” which can prove most
troublesome with regard to stock valuation. For example, at some point before an
initial public offering (IPO) a firm may have accepted stock in payment of its legal fee.
While the firm cannot sell the stock during a lock-up period after the IPO, the stock’s
value may increase by a multiplier of a hundred by the time the waiting period has
expired. While there is general agreement that the appropriate measurement of fairness
and reasonableness is to be taken as of the time the law firm and the client entered into
the transaction, courts and disciplinary authorities may nevertheless be skeptical if
there is a very high return on the initial investment and question whether it is excessive
in considering payment to the lawyer.

V.4 Investing in the Client’s Business

Attorneys and law firms invest in clients’ businesses for many reasons, including, as a
way to win client loyalty or solidify the client-attorney relationship, complying with a
client invitation, as a reward for outstanding service, or to make money in a sound
investment. Yet the public policy underlying the Rule allowing such investments only
under specific conditions is straightforward—the more a lawyer’s personal interest is
at risk in a representation, the more likely it is that the lawyer will fail to exercise
independent professional judgment on the client’s behalf as is required. Aside from
ethical concerns, a lawyer or firm can also be exposed to liability for breach of a
fiduciary duty or malpractice if the attorney takes advantage of the client in structuring
the business deal.

V.5 To Whom Does the Rule Apply?

The Rule only applies to current clients. Former clients are not covered, although
attorneys are prohibited from using information about a former client to the former
client’s detriment in any future business transaction. An exception exists where such
information has become generally known. See Rule 1.9(c), infra.

V.6 Exceptions to the Rule

When the transaction involves a client who is engaged in commercial transactions for
products or services which the client also markets to others (such as medical services
or products manufactured or distributed by the client), the attorney does not have an
unfair advantage in dealing with the client, and thus the provisions of the Rule do not

apply.
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V.7 “Differing Interests”

The Rule limits its applicability to situations in which the client and lawyer have
“different interests” in the transaction and the client expects the lawyer to exercise
independent professional judgment for the protection of the client in connection with
the transaction—unless the terms are “fair and reasonable” and fully disclosed in
writing to the client in a manner that is easily understandable. However, determining
just what is “fair and reasonable” under the circumstances is not always an easy task.

“Differing interests” is broadly defined in Rule 1.0(f) as including “every interest
that will adversely affect either the judgment or the loyalty of a lawyer to a client,
whether it be a conflicting, inconsistent, diverse, or other interest.” It is difficult to
imagine any fact pattern involving a lawyer and a client entering into a business
transaction in which they would not have “differing interests.” The most likely
circumstance in which a client would not expect a lawyer to exercise professional
judgment on the client’s behalf would be when the lawyer is not providing legal
services to the client in connection with the transaction. Even in this circumstance,
caution is in order. If the business transaction involves ongoing contact between the
lawyer and the client (e.g., the management of property jointly owned by the lawyer
and the client), the client may claim that over the course of time, the lawyer assumed
a counseling function advised the client on legal matters relating to the client’s interest
in the property, and therefore owed the client an ethical duty to comply with
Rule 1.8(a) and a fiduciary duty to provide conflict-free advice.

V.8 Full Disclosure

The Rule departs from the language of former DR 5-104(A) requiring objective
reasonableness in the transaction and disclosure of the “terms on which the lawyer
acquires the interest.” Instead, Rule 1.8(a)(1) simply states that the “terms of the
transaction” must be fully disclosed in a manner that can be “reasonably understood by
the client.” The lawyer’s ability to satisfy the full disclosure requirement in a manner
that is reasonably understandable by the client may depend upon the client’s level of
experience and sophistication.

“Fair” and “reasonable” are subjective terms. A judge, jury, or disciplinary panel
reviewing a transaction that at the time appeared to be nothing more than a simple
business deal in which both the client’s and lawyer’s interests were fully protected,
over time with the benefit of hindsight, can appear to be lopsided or overreaching.
Moreover, a disclosure the lawyer thought adequate in light of the client’s education,
experience, and business sophistication may appear incomplete and cursory to a fact
finder whose only contact with the client is the client’s testimony.

V.9 Disclosure of Attorney’s Role and Representation

Attorneys must disclose their role when entering a business transaction with a
client, including whether they are representing the client in the business transaction.
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They should explain the risks presented by the attorneys’ involvement as well as what
reasonable alternatives are available and why the advice of independent counsel is
desirable. Indeed, some commentators believe that whether a client is independently
represented by another attorney is relevant in evaluating whether the terms were “fair
and reasonable” to the client. Presumably, a client represented by independent outside
counsel is more likely to be safeguarded from unreasonable terms than one who is not
represented by a lawyer other than the one involved in the transaction.

V.10 “Reasonable Time” to Seek “Independent Legal Counsel”

A lawyer must now advise the client in writing of the desirability of seeking the advice
of independent legal counsel in the transaction. The former provision merely required
the attorney to advise the client to seek outside advice. The introduction of the writing
requirement emphasizes the importance of an outside advisor to avoid any appearance
of disparity in the transaction.

The Rule does not define “independent.” Obviously, any lawyer who is an associate,
partner, or of counsel with the conflicted attorney would be excluded. If the client
asks the conflicted lawyer for advice on seeking independent counsel, the best
response would be to decline. If that is not practical, however, the lawyer should give
the client several suggestions of attorneys who are truly independent of the conflicted
attorney—or risk being subjected to disciplinary proceedings or possible civil
liability.

Further, the Rule does not spell out what constitutes a “reasonable time” to seek
independent counsel. This is an area that may give rise to controversy and litigation as
there does not seem to be an objective rule of thumb that can be applied. What may
seem to be a “reasonable” period of time for a sophisticated investor who has an arsenal
of attorneys and other professional advisors at his or her disposal would be inadequate
for a new investor or naive businessperson. It does seem clear that absent unusual
circumstances, an attorney should not expect a client to make quick and uncounseled
decisions in choosing independent legal advice.

V.11 Client’s Informed Consent

Under new Rule 1.8(a)(3), the attorney must disclose the “essential” terms of the
transaction and the lawyer’s role in it, including whether the lawyer is representing the
client in the transaction. The client must then give informed consent in writing to those
terms and the lawyer’s role in the transaction.

V.12 Signed Writing by Client

Normally the facts and circumstances will dictate what constitutes full written
disclosure required by the Rule, including the client’s education, experience, business
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acumen, and financial sophistication. The complexity of the transaction, obvious and
hidden risks to the client if the transaction fails, and the degree to which the transaction’s
terms protect the lawyer’s interests at the expense of the client should also be
detailed. Although not required by the Rule, good practice also suggests that a copy of
any contracts between the client and lawyer be attached to the writing and incorporated
in the writing by reference. A description of the conflict is more problematic. The
lawyer runs the risk of saying too little (leaving the lawyer open to a claim that the
client was not fully informed) or saying too much (overdramatizing risks and skewing
the client’s perspective about the transaction). Yet having a writing forces the lawyer
to carefully articulate the nature of any conflicts of interest and can facilitate
communication between the client and independent counsel about the issues at hand.
The more comprehensive the writing, the better it can serve as evidence of the lawyer’s
good faith in entering into the transaction in the event of a future conflict with the
client.

V1. ANNOTATIONS OF ETHICS COMMITTEE OPINIONS

N.Y.C. Bar Op. 2007-02 (2007) (if a host firm pays a law firm for a lawyer’s
secondment, the firm must satisfy the requirements of former DR 5-104).

N.Y.S. Bar Op. 755 (2002) (former DR 5-104(A) does not apply to a lawyer’s
recommendation that a client employ a distinct lawyer-owned ancillary business
provided that the requirements of former DR 1-106(A) are observed).

N.Y.C. Bar Op. 2000-3 (2000) (lawyer may accept securities in a corporate client in
exchange for legal services to be performed provided that the fee arrangement does not
violate former DRs 2-106, 5-101, 5-104, and 5-105).

N.Y.S. Bar. Op. 711 (1998) (lawyer representing clients in estate planning may not
sell long-term care insurance to clients).

NYCLA Bar Op. 693 (1993) (client cannot consent to a conflict of interest under
former DR 5-104(A)).

VII. ANNOTATIONS OF CASES

New York: Matter of Puleo, 46 A.D.3d 19, 850 N.Y.S.2d 724 (App. Div. 2007) (attor-
ney violated former DRs 5-101(A) and 5-104(A) by entering into a transaction with a
client where he had a financial interest without making adequate disclosures and
obtaining client consent).

Veneski v. Queens-Long Island Med. Group, P.C., 15 Misc. 3d 1108(A), 2007 WL
852109 (Sup. Ct. N.Y. Co., 2007) (referring a lawyer’s conduct to the applicable
Disciplinary Committee on the ground that the lawyer may have improperly pressured
his client to loan him money).

Klembezyk v. Di Nardo, 265 A.D.2d 934, 705 N.Y.S.2d 743 (4th Dep’t 1999)
(mem.) (noting (in the course of reversing an order dismissing an action for fraud and
constructive fraud) the defendant-lawyer’s violation of former DR 5-104(A)).
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Federal: Stamell v. Kirkpatrick & Lockhart, LLP, 252 B.R. 8 (E.D.N.Y. 2000) (law
firm did not violate former DR 5-104(A) in renegotiating a retainer agreement after
the representation had begun and shortly before the trial in the underlying criminal
matter).
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RULE 1.8(B): USE OF INFORMATION RELATING TO A
REPRESENTATION

I. TEXT OF RULE 1.8(B)
(b) A lawyer shall not use information relating to representation of a client to the

disadvantage of the client unless the client gives informed consent, except as permitted
or required by these Rules.

I1. NYSBA COMMENTARY TO RULE 1.8(B)

[5] [Reserved.]

1. CROSS-REFERENCES
1.1 Former New York Code of Professional Responsibility:

Intent of DR 4-101(B)(2).
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111.2 ABA Model Rules:

NY Rule 1.8(b) is identical to ABA Rule 1.8(b).

IV. PRACTICE POINTERS

1. Lawyers owe their clients a duty to protect confidential information.

2. Use of information relating to the representation of a client to the disadvantage of the
client is permitted only when the lawyer receives “informed consent” from the client.

3. When evaluating whether informed consent has been given, the lawyer must exam-
ine the client’s sophistication, experience, and knowledge of the transaction; the
nature of the representation; the client’s objectives; and the opposing party’s likely
strategic responses to the lawyer’s action plan.

4. An attorney should carefully lay out the advantages and disadvantages of the use of
the protected client information during the course of the representation.

5. A lawyer must use best judgment when evaluating whether the NY Rules authorize
the lawyer to use the information to the detriment of the client.

6. Keep in mind that other NY Rules may require or permit disclosure of otherwise
confidential information.

V. ANALYSIS
V.1 Duty of Loyalty to a Client

A lawyer owes a duty of undivided loyalty to a client. This loyalty includes an obligation
to protect confidential client information and to make disclosures only when permitted
by law or required by the Rules of Professional Conduct. Prohibited use of information
relating to the representation of a client to the disadvantage of the client violates a
lawyer’s duty of loyalty. Rule 1.6, together with its companion Rule 1.8(b), governs
this obligation. While Rule 1.6 is the primary ethical standard governing the release of
information gained in the course of the professional relationship, Rule 1.8(b)’s focus
is narrower: avoiding conflicts of interest.

V.2 Rules 1.8(b) and 1.6: Redundant or Different?

Rule 1.8(b) is not redundant to Rule 1.6. A closer comparison reveals subtle, yet
significant differences. Rule 1.6(a) uses the term “confidential information”, while Rule
1.8(b) uses the term “information relating to the representation.” Rule 1.6(a) defines
“confidential information” as “information gained during or relating to the representation
of a client.” The definition of “confidential information” includes “relating to
representation.” Rule 1.6(a) was meant to be broader than Rule 1.8(b). As a result, when
a lawyer is confronted with a conflict of interest, a narrower definition applies.
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Rule 1.8(b) prohibits the “use of information relating to the representation of a client
to the disadvantage of the client.” First, it should be noted that Rule 1.8(b) governs the
use, not the disclosure of information; Rule 1.6 prohibits the knowing revelation of
confidential information. Second, Rule 1.8(b) applies to using information relating to
the representation of a client to the disadvantage of the client. Rule 1.8(b) does not
apply if the lawyer uses the information relating to the representation of a client in a
way that does not disadvantage the client.?

V.3 Informed Consent to Use the Information

Rule 1.8(b) permits the use of information relating to the representation of a client to
the disadvantage of the client if the lawyer receives informed consent. Rule 1.0(j)
defines “informed consent” as “the agreement by a person to a proposed course of
conduct after the lawyer has communicated information adequate for the person to
make an informed decision, and after the lawyer has adequately explained to the person
the material risks of the proposed course of conduct and reasonably available
alternatives.” To satisfy this requirement, a lawyer should initially examine the nature
of the representation, the client’s goals, and the opposing party’s likely strategic
responses to the lawyer’s own action plan. The lawyer should then discuss the results
of this examination with the client, laying out the advantages and disadvantages of the
use of protected information at various points during the course of the representation.

V1. ANNOTATIONS OF ETHICS OPINIONS [RESERVED]
VII. ANNOTATIONS OF CASE DECISIONS [RESERVED]
VIIl. BIBLIOGRAPHY [RESERVED]

RULE 1.8(C): GIFTS TO LAWYERS

I. TEXT OF RULE 1.8(C)’

(c) A lawyer shall not:

(1) solicit any gift from a client, including a testamentary gift, for the benefit of the
lawyer or a person related to the lawyer; or

2 In contrast, Rule 1.6 applies to the disclosure of information to the disadvantage of a client or
for the advantage of the lawyer or a third person. Absent Rule 1.8(b), the use of information
to the advantage of the lawyer or third person would be barred by Rule 1.6.

3 The editors would like to thank Jean Chou and Pinella Tajcher for their research and cite-
checking assistance.
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(2) prepare on behalf of a client an instrument giving the lawyer or a person related
to the lawyer any gift, unless the lawyer or other recipient of the gift is related to
the client and a reasonable lawyer would conclude that the transaction is fair and
reasonable.

For purposes of this paragraph, related persons include a spouse, child, grandchild,
parent, grandparent or other relative, or individual with whom the lawyer or the client
maintains a close, familial relationship.

I1. NYSBA COMMENTARY TO RULE 1.8(C)

[6] A lawyer may accept a gift from a client if the transaction meets general standards
of fairness. If a client offers the lawyer a gift, paragraph (c) does not prohibit the
lawyer from accepting it, although such a gift may be voidable by the client. Before
accepting a gift offered by a client, a lawyer should urge the client to secure disinterested
advice from an independent, competent person who is cognizant of all of the
circumstances. In any event, due to concerns about overreaching and imposition on
clients, a lawyer may not suggest that a gift be made to the lawyer or for the lawyer’s
benefit.

[6A] This Rule does not apply to success fees, bonuses and the like from clients for
legal services. These are governed by Rule 1.5.

[7] If effectuation of a gift requires preparing a legal instrument such as a will or
conveyance, the client should have the detached advice that another lawyer can provide.
The sole exception to this Rule is where the client is related to the donee and a
reasonable lawyer would conclude that the transaction is fair and reasonable, as set
forth in paragraph (c).

[8] This Rule does not prohibit a lawyer from seeking to have the lawyer or a partner
or associate of the lawyer named as executor of the client’s estate or named to
another fiduciary position. Nevertheless, such appointments will be subject to the
general conflict of interest provision in Rule 1.7 when there is a significant risk that the
lawyer’s interest in obtaining the appointment will adversely affect the lawyer’s
professional judgment in advising the client concerning the choice of an executor or
other fiduciary. In obtaining the client’s informed consent to the conflict, the lawyer
should advise the client concerning the nature and extent of the lawyer’s financial
interest in the appointment, as well as the availability of alternative candidates for the
position.

I1l. CROSS-REFERENCES
I1I.1 Former New York Code of Professional Responsibility:

Deals with concepts formerly dealt with only in EC 5-5 of the former Code.
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111.2 ABA Model Rules:

e NY Rule 1.8(c) flatly prohibits lawyers from soliciting “any” gifts from clients. In
contrast, ABA Rule 1.8(c) applies only to “substantial gifts.”

e Unlike ABA NY Rule 1.8(c), NY Rule 1.8(c) qualifies the prohibition on soliciting
gifts from clients by adding “for the benefit of the lawyer or a person related to the
lawyer.”

e While both the ABA and New York Rules apply the same family exception to the
prohibition on lawyers preparing instruments for gifts from clients, Rule 1.8(c)
goes further by requiring that “a reasonable lawyer would conclude that the transac-
tion is fair and reasonable.”

IV. PRACTICE POINTERS

1. Attorneys may not request a gift or bequest of any sort from their clients for the
benefit of the lawyer or a relative of the lawyer.

2. A gift may be accepted by an attorney or a relative of the lawyer’s family if it meets
the standards of fairness.

3. If a client insists on giving a gift to his or her attorney or a relative of the
attorney through an instrument or a conveyance, the lawyer should strongly
advise the client to have the instrument drafted by an independent, disinterested
attorney.

V. ANALYSIS
V.1 Purpose of Rule 1.8(c)

An important role of an attorney is to act as an adviser to the client. Hallmarks
of the client-lawyer relationship are professionalism, confidentiality, and trust.
Many times the lawyer is the only individual with knowledge of the client’s
personal and financial matters. While the nature of the client-attorney relationship
allows the lawyer to best represent the client’s interests, inherently it also provides the
attorney with a great deal of influence over the client and his or her affairs. It is
imperative that the attorney not abuse this power to improperly influence the client’s
decisions, especially where they relate to actions that can personally benefit the
attorney.

Subsection (¢) of Rule 1.8 addresses a concept that was previously covered
only in the former EC 5-5. The Ethical Considerations contained a presumption
that a lawyer engaged in unethical behavior if he or she used undue influence to
secure a gift or bequest from a client, although such conduct was not expressly
prohibited.

The new Rule provides a per se prohibition on the solicitation of “any” gift from a
client, including testamentary gifts, for the lawyer or a relative of the lawyer.
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V.2 Solicitation of Gifts from Clients

Under Rule 1.8(c)(1), the solicitation of any gift for the benefit of the lawyer or
lawyer’s relative (through the preparation of any instrument or otherwise and regardless
of its nature or size) is expressly prohibited. The key word is “solicit”—meaning the
lawyer may not take the initiative in requesting a gift or bequest of any sort from the
client.

It may be permissible for a client to take the initiative in giving a gift to the
lawyer as long as the general standards of fairness are met and the attorney is not
involved in drafting legal instruments.* For example, simple gifts given at holidays or
special occasions or items given to the attorney as tokens of appreciation are not
prohibited.’

Yet lawyers should exercise extreme caution in accepting any gift from a client, as
such conduct may be subjected to scrutiny and could raise questions of undue influence
and overreaching by the lawyer. If the attorney’s conduct is questioned by a client or
other affected third party, the lawyer bears the burden of proving that the transaction
was entered into in a fair and reasonable manner. While ABA Model Rule 1.8(c)
prohibits the solicitation of “substantial” gifts from clients, in adopting the new Rules,
the New York Courts eliminated the word “substantial,” thereby creating a more
stringent policy.®

V.3 Preparation of an Instrument

Under Rule 1.8(c)(2), if a client offers to give a gift to the lawyer or lawyer’s relative
through some instrument or conveyance, the lawyer should advise the client to have
the instrument drafted by an independent, disinterested attorney.” Normally this
situation arises during the drafting of a will or trust document. Although Rule 1.8(c)
does not prohibit the appointment of the lawyer as an executor of a client’s estate, the
attorney should take care to subordinate his or her interests in the estate to that of the
other interested parties.® Subsection (c¢)(2) only permits an attorney-draftsperson to
prepare a will or other document in which the attorney is also named as beneficiary
only where a familial relationship exists and a reasonable lawyer would conclude the
transaction was fair and reasonable.

If a client does want to convey a gift to his or her lawyer, the client should strongly
be encouraged to seek an independent counsel to prepare the gift-bearing instrument to
guard against even the appearance of impropriety.

Annotated Model Rules of Professional Conduct, Rule 1.8 n2, Report No. 121 (1995).
Id.

M.R.P.C. Rule 1.8(c).

N.Y.S. Bar Op. 610 (1990).

Id.

o 9 N B
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V.4 Disinterested Independent Counsel

Although the Rule does not expressly state the procedures for the lawyer to undertake
when a client seeks to give a gift or bequest to the lawyer, similar steps should be taken
to the ones provided in former EC 5-5.

If a client voluntarily offers to make a gift to the lawyer, the lawyer may accept the
gift, but before doing so, should urge the client to secure disinterested advice from an
independent, competent person who is cognizant of all the circumstances. That person
does not have to be a lawyer or other professional. Other than in the family exception
discussed above, a lawyer should insist that an instrument in which the client desires
to name the lawyer as a beneficiary be prepared by another lawyer independently
selected by the client.’

V.5 Related Persons

The subsection carves out one exception to the general prohibition against attorney-
draftspersons or their relatives receiving gifts from their clients: where the lawyer or
lawyer’s relative is in a close, familial relationship with the client and the transaction
satisfies the “fair and reasonable standard.”

“Related persons” are defined as including “a spouse, child, grandchild, parent,
grandparent or other relative or individual with whom the lawyer or the client maintains
a close, familial relationship.” It should be noted that domestic partners were expressly
omitted from the list, thereby creating an “ambiguity” as to their status.!” However,
arguably domestic partners might fall within the catchall at the end of the definition,
which states “or other... individual with whom the lawyer... maintains a close...
relationship.”

Despite the family exception, the case of /n re Putnam warns that bequests, even
to a family member, be avoided due to the inference of undue influence.!! Where
such an inference arises, the attorney may be subjected to a Putnam Hearing. To
prevail, the attorney must explain all of the circumstances related to the transaction
and rebut the presumption of undue influence. The Court of Appeals stated: “The law,
recognizing the delicacy of the situation, requires the lawyer who drafts himself a
bequest to explain the circumstances and to show in the first instance that the gift was
freely and willingly made.”

9  Former Ethical Consideration 5-5.

10 Steven C. Krane, Meet the New Rules of Professional Conduct, © Proskauer Rose LLP
(2009).

11 InrePutnam, 257 N.Y. 140 (1931).
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V.6 Fair and Reasonable Standard

In determining the reasonableness of a transaction under this subsection, the Rules
define “reasonableness” as conduct of a reasonably prudent and competent lawyer. See
Rule 1.0(q.) Further, a “reasonable lawyer” is defined as one acting from the perspective
of a reasonably prudent and competent lawyer who is personally disinterested in
commencing or continuing the representation.'> “Fairly and reasonably” generally
denotes that full disclosure about the circumstances and the possible ramifications
arising out of the transaction were provided to the client.!® It has long been established
that absent a showing that the transaction was fair and fully intended by the client, the
gift is presumptively void.'

VI. ANNOTATIONS OF OPINIONS

N.Y.S. Bar. Op. 610 (1990) (if a client offers to give a gift to the lawyer or lawyer’s
relative through an instrument or conveyance, the lawyer should strongly advise the
client to have the instrument drafted by an independent, disinterested attorney. Only in
limited circumstances (e.g., a close familial relationship) may an attorney-draftsperson
prepare a will in which the attorney-draftsperson is named as executor and
beneficiary.).

N.Y.S. Bar Op. 356 (1974)(while an attorney is not prohibited from being appointed
as an executor of a client’s estate, “in all instances the attorney must subordinate his
personal interests in the estate to that of the other interested parties”™).

VII. ANNOTATIONS OF CASES

In re Estate of Tracey, 195 A.D.2d 469, 470-71 (2d Dept. 1993) (presumption of
undue influence was rebutted by evidence that the attorney-draftsperson had been a
legatee under prior wills not drafted by the attorney in question).

In re Delorey, 529 N.Y.S.2d 153 (2d Dept. 1988) (attorney, who was unrelated to
the client, was the draftsperson of the client’s will that left attorney as the sole legatee.
Where the attorney conceded that he had failed to advise the client to seek independent
counsel, the facts of the case were insufficient to overcome the presumption of undue
influence during a Putnam Hearing).

12 Professor Stephen Wechsler, Wechsler on The New York Rules of Professional Conduct,
Legal/Business Community, LexisNexis (Apr. 27, 2009).

13 Lawrence v. Miller, 11 N.Y.3d 588, 596 (2008) (opining that courts will enforce written
agreements given that parties are competent adults and no showing of deception has been
made); King v. Fox, 7 N.Y.3d 181, 190 (2006) (stating that client may ratify what otherwise
would be a breach of the attorney’s fiduciary duty so long as the client is competent and fully
informed of the relevant facts).

14 Radin v. Opperman, 64 A.D.2d 820 (4th Dept. 1978).
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RULE 1.8(D): LITERARY OR MEDIA RIGHTS
I. TEXT OF RULE 1.8(D)"

(d) Prior to conclusion of all aspects of the matter giving rise to the representation or
proposed representation of the client or prospective client, a lawyer shall not negotiate
or enter into any arrangement or understanding with:

(1) a client or a prospective client by which the lawyer acquires an interest in
literary or media rights with respect to the subject matter of the representation or
proposed representation; or

(2) any person by which the lawyer transfers or assigns any interest in literary or
media rights with respect to the subject matter of the representation of a client or
prospective client.

I1. NYSBA COMMENTARY TO RULE 1.8(D)

[9] An agreement by which a lawyer acquires literary or media rights concerning the
subject matter of the representation creates a conflict between the interest of the client
and the personal interests of the lawyer. The lawyer may be tempted to subordinate the
interests of the client to the lawyer’s own anticipated pecuniary gain. For example, a
lawyer in a criminal case who obtains from the client television, radio, motion picture,
newspaper, magazine, book, or other literary or media rights with respect to the case
may be influenced, consciously or unconsciously, to a course of conduct that will
enhance the value of the literary or media rights to the prejudice of the client. To
prevent this adverse impact on the representation, such arrangements should be
scrupulously avoided prior to the termination of all aspects of the matter giving rise to
the representation, even though the representation has previously ended. Likewise,
arrangements with third parties, such as book, newspaper or magazine publishers or
television, radio or motion picture producers, pursuant to which the lawyer conveys
whatever literary or media rights the lawyer may have, should not be entered into prior
to the conclusion of all aspects of the matter giving rise to the representation.

[9A] Rule 1.8(d) does not prohibit a lawyer representing a client in a transaction
concerning intellectual property from agreeing that the lawyer’s fee shall consist of an

15 The editors would like to thank Matt Baum and Pinella Tajcher for their research and
cite-checking assistance.
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ownership share in the property, if the arrangement conforms to paragraph (a) and
Rule 1.5.

I1l. CROSS-REFERENCES:
1.1 Former New York Code of Professional Responsibility:

The same as former DR5-104(B).

I11.2 ABA Model Rules:

ABA Rule 1.8(d) provides that before representation of a client concludes, a lawyer
“shall not make or negotiate an agreement giving the lawyer literary or media rights to
a portrayal or account based in substantial part on information relating to the
representation.” Unlike NY Rule 1.8(d), the ABA Rule does not specifically preclude
the lawyer from contracting with a third party for the transfer or assignment of any
interests in literary or media rights relating to the representation.

IV. PRACTICE POINTERS

1. A lawyer cannot acquire from a client or a prospective client an interest in literary
or media rights with respect to the subject of the representation prior to the conclu-
sion of all aspects of the matter giving rise to the representation.

2. A lawyer cannot negotiate or sell any media or literary rights prior to the conclusion
of all aspects of the matter giving rise to the representation.

V. ANALYSIS
V.1 Timing Matters

The content of new Rule 1.8(d) remains unchanged from former DR 5-104(B) and
governs the conduct of lawyers entering into transactions with clients or prospective
clients involving literary or media rights. The risk that such a transaction poses is
obvious. If a lawyer holds literary or media rights associated with the client’s “story,”
those rights are likely to precipitate a conflict between the lawyer’s self-interest in
maximizing the profitability of the holding and the client’s interest in settling a matter
on terms most favorable to it. For example, the value of the literary or media rights in
a notorious case might be significantly greater if a trial took place, whereas a plea
bargain might best serve the client’s interests. Accordingly, subsection (d)(1) flatly

prohibits a lawyer from acquiring “an interest in literary or media rights with respect
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to the subject matter of the representation or proposed representation” from a client
prior to the conclusion of all aspects of the matter giving rise to that representation.

V.2 Third-Party Transactions

Subsection (d)(2) extends the prohibition to include third parties. A lawyer cannot
negotiate or enter into any arrangement or understanding with any other person to which
the lawyer transfers or assigns any interest in literary or media rights with respect to the
subject matter of the representation until the conclusion of the matter. In other words,
the lawyer may neither sell nor negotiate to sell the “story” prior to the conclusion of all
aspects of the matter giving rise to the representation. The lawyer’s duty under both
subsections (d)(1) and (d)(2) extends to any related appeal or associated proceeding.'®

V.3 Relation to Other Ethics Rules

Rule 1.8(d) is part of a tapestry of ethics rules that deal with client-lawyer conflicts;
therefore, case law and ethics opinions relating to other ethics rules should be consulted
for supplemental guidance. See e.g., Rule 1.8(i) (Avoiding Acquisition of Proprietary
Interest in Litigation). Particular attention should be paid to Rule 1.7 (Conflicts of
Interest—Lawyer’s Own Interest), since a transaction that satisfies Rule 1.8 may still
violate Rule 1.7.!7 See also Rule 1.8(a) (Prohibited Business Transactions Between
Client and Lawyer).

V1. ANNOTATIONS OF ETHICS OPINIONS

N.Y.C. Bar Op. 1988-6 (1988) (law firm that represented a client in a criminal matter
and continues to represent the client on appeal from the conviction and is acting as a
“consultant” on a related civil matter, may not execute a contract for the production
rights to the story of the client’s criminal trial until the conclusion of all aspects of the
matter giving rise to the employment).

VII. ANNOTATIONS OF COURT CASES [RESERVED]

VIIl. BIBLIOGRAPHY [RESERVED]

16  See N.Y.C. Bar Op. 1988-6 (1988) (a law firm that represented a client in a criminal matter and
continues to represent the client on appeal from the conviction and is acting as a “consultant”
on a related civil matter may not execute a contract for the production rights to the story of the
client’s criminal trial until the conclusion of all aspects of the matter giving rise to the
employment).

17 See N.Y.C. Bar Op. 2000-3 (2000).
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RULE 1.8(E): FINANCIAL ASSISTANCE
I. TEXT OF RULE 1.8(E)"®

(e) While representing a client in connection with contemplated or pending litigation,
a lawyer shall not advance or guarantee financial assistance to the client, except that:

(1) a lawyer may advance court costs and expenses of litigation, the repayment of
which may be contingent on the outcome of the matter;

(2) a lawyer representing an indigent or pro bono client may pay court costs and
expenses of litigation on behalf of the client; and

(3) a lawyer, in an action in which an attorney’s fee is payable in whole or in part
as a percentage of the recovery in the action, may pay on the lawyer’s own account
court costs and expenses of litigation. In such case, the fee paid to the lawyer from
the proceeds of the action may include an amount equal to such costs and expenses
incurred.

I1. NYSBA COMMENTARY TO RULE 1.8(E)

[9B] Paragraph (e) eliminates the former requirement that the client remain “ultimately
liable” to repay any costs and expenses of litigation that were advanced by the lawyer
regardless of whether the client obtained a recovery. Accordingly, a lawyer may make
repayment from the client contingent on the outcome of the litigation, and may forgo
repayment if the client obtains no recovery or a recovery less than the amount of the
advanced costs and expenses. A lawyer may also, in an action in which the lawyer’s
fee is payable in whole or in part as a percentage of the recovery, pay court costs and
litigation expenses on the lawyer’s own account. However, like the former New York
rule, paragraph (e) limits permitted financial assistance to court costs directly related
to litigation. Examples of permitted expenses include filing fees, expenses of
investigation, medical diagnostic work connected with the matter under litigation and
treatment necessary for the diagnosis, and the costs of obtaining and presenting
evidence. Permitted expenses do not include living or medical expenses other than
those listed above.

[10] Lawyers may not subsidize lawsuits or administrative proceedings brought on
behalf of their clients, including making or guaranteeing loans to their clients for living
expenses, because to do so would encourage clients to pursue lawsuits that might not
otherwise be brought and because such assistance gives lawyers too great a financial
stake in the litigation. These dangers do not warrant a prohibition against a lawyer
lending a client money for court costs and litigation expenses, including the expenses
of medical examination and testing and the costs of obtaining and presenting evidence,

18 The editors would like to thank Luna Bloom and Pinella Tajcher for their research and cite-
checking assistance.
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because these advances are virtually indistinguishable from contingent fee agreements
and help ensure access to the courts. Similarly, an exception is warranted permitting
lawyers representing indigent or pro bono clients to pay court costs and litigation
expenses whether or not these funds will be repaid.

I1l. CROSS-REFERENCES
1.1 Former New York Code of Professional Responsibility:

The same as DR 5-103(B).

ABA Model Rules:

e While ABA Rule 1.8(e) generally prohibits a lawyer from providing “financial
assistance to the client,” the NY Rule specifically bans the “advance or guarantee”
of financial assistance to the client.

e ABA Rule 1.8(e) does not include the third exception contained in the New York
Rule which permits a lawyer on a contingent fee to pay court costs and litigation
expenses on the lawyer’s own account, and to recover the amount as part of the
contingent fee.

IV. PRACTICE POINTERS

1. Attorneys may enter into contingency fee arrangements with their clients and
advance court costs and expenses of the litigation, repayment of which is contin-
gent on the outcome of the case.

2. Attorneys no longer have to include in contingency fee arrangements a provision
stating that the client will be “ultimately liable” for the advanced fees and
expenses.

3. Lawyers may give up any rights they have to repayment of costs and expenses from
their clients if the client fails to prevail in the lawsuit, or the recovery is less than
the amount advanced.

4. Lawyers may also pay on their own account costs and litigation expenses in cases
where their fees are in whole or in part payable as a percentage of the recovery.

5. Attorneys representing indigent or pro bono clients may pay court costs and the liti-
gation expenses associated with their clients’ cases, regardless of whether those
funds will eventually be repaid.

6. Expenses that may be covered include filing fees, investigation expenses, medical
diagnostic work and treatment required for the diagnosis, and costs relating to
obtaining and preserving evidence. Not covered are living and nondiagnostic medi-
cal expenses.
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V. ANALYSIS
V.1 Purpose of Rule 1.8(e)

Rule 1.8(e) is adopted from and remains unchanged from former DR 5-103(B) of the
Code, as amended effective 2007. Prior to 2007, the rule was different; a lawyer was
prohibited from advancing or guaranteeing the expenses of litigation for non-indigent
clients, unless the non-indigent client remained “ultimately liable for such expenses.”
Thus, it was common practice for lawyers in contingent fee cases to include the
“ultimately liable” language in their letters of engagement. As a practical matter,
attorneys did not pursue their right to collect those expenses from non-indigent clients
whose claims were not successful.

V.2 Contingency Fees

The 2007 amendment to former DR 5-103(B), now adopted in Rule 1.8(e), allows
lawyers to advance court costs and expenses of litigation, the repayment of which may
be contingent on the outcome of the matter. The requirement that clients in contingency
fee cases “ultimately are liable” for costs and expenses of the litigation has been
eliminated. Lawyers may give up their rights to repayment of costs and expenses
advanced by the attorney if the client fails to prevail in the lawsuit, or the ultimate
recovery is less than the amount advanced by the lawyer. Lawyers may also pay on
their own account costs and litigation expenses in cases where their fees are in whole
or in part payable as a percentage of the recovery.

The attorney’s financial assistance is limited to costs directly related to the litigation,
such as filing fees, investigation expenses, medical diagnostic work and treatment
required for the diagnosis, and costs related to obtaining and presenting evidence.
Living expenses and medical expenses, other than those discussed above, are not
permitted to be paid by the attorney. Allowing attorneys to sponsor litigation or
administrative proceedings brought by their clients would give the attorneys “too great
a financial stake in the litigation” and would probably result in the filing of frivolous
lawsuits."” Attorneys may lend their clients money for court costs and litigation
expenses as the loans are “virtually indistinguishable” from contingency fee
arrangements? and help ensure equal access to the courts.

V.3 Payment of Expenses and Court Costs in Pro Bono Cases
Under Rule 1.8(e)(2), attorneys representing indigent or pro bono clients may pay

court costs and the litigation expenses associated with their clients’ cases, and may
prospectively release such clients from repayment obligations.

19  NYSBA Comments to the New Disciplinary Rules.
20 Id.
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V1. ANNOTATIONS OF ETHICS OPINIONS

N.Y.S. Bar Op. 840 (2010) (NYSBA reconsidered N.Y.S. Bar Op. 786 decided under
former DR 5-103(B)(2) and decided that under the new Rules a lawyer representing a
client on a pro bono basis may pay that client’s court costs and litigation expenses
regardless of whether the pro bono client is indigent. Rule 1.8(e)(2) eliminates the
need for the pro bono client to be indigent for the costs to be paid.).

N.Y.S. Bar Op. 754 (2002) (lawyer in a contingent fee litigation may, under certain
conditions, pass on to the client as costs the interest charged to the lawyer by a third
party on borrowings made to fund litigation expenses).

N.Y.S. Bar Op. 744 (2001) (if a client retains a lawyer in multiple lawsuits, the
client must remain liable for the expenses of litigation in each matter, but the lawyer
and the client may agree that expenses arising from unsuccessful lawsuits will be paid
out of the recoveries in the successful lawsuits, provided that the total amount of the
recovery is greater than the total cost of the litigation).

VII. ANNOTATIONS OF CASES

New York: In re Moran, 42 A.D.3d 272; 840 N.Y.S.2d 847; (2007) (advancing
non-litigation expenses to clients through an intermediary violated former DRS-
103(B)).

King v. Fox, 7N.Y.3d 181, 851 N.E.2d 1184, 818 N.Y.S.2d 833 (2006) (analyzing
the circumstances under which a contingent fee may be unconscionable).

Federal: In re WorldCom, Inc., 219 F.R.D. 267 (S.D.N.Y. 2003) (subsection (b) of
former DR 5-103 is not applicable in federal class action suits).

Itar-Tass Russian News Agency v. Russian Kurier, Inc., 1999 WL 58680, at *13
(S.D.N.Y., Feb. 4, 1999) (rejecting the claim that a lawyer had acquired a proprietary
interest in a litigation by allowing his finances to become “precarious”).

VHI. SELECTED BIBLIOGRAPHY

Norman B. Arnoff & Sue C. Jacobs, Lawyer Liability to Third Party Vendors, N.Y.L.J. 3 col. 1
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Attorney Professionalism Forum, N.Y.S.B.A.J. 38 (Dec. 2004).

Geoffrey P. Miller, Payment of Expenses in Securities Class Actions: Ethical Dilemmas, Class
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Paying Litigation Expenses for Indigent Litigation Service Providers 2005Paying
Litigation Expenses for Indigent Litigation Service Providers, N.Y. Pror. Resp. Rep. 3 (July
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RULE 1.8(F): PERSON PAYING FOR A LAWYER'’S SERVICES
I. TEXT OF RULE 1.8(F)*

(f) A lawyer shall not accept compensation for representing a client, or anything of
value related to the lawyer’s representation of the client, from one other than the client
unless:

(1) the client gives informed consent;

(2) there is no interference with the lawyer’s independent professional judgment or
with the client-lawyer relationship; and

(3) the client’s confidential information is protected as required by Rule 1.6.

1. NYSBA COMMENTARY TO RULE 1.8(F)

[11] Lawyers are frequently asked to represent clients under circumstances in which a
third person will compensate them, in whole or in part. The third person might be a
relative or friend, an indemnitor (such as a liability insurance company) or a co-client
(such as a corporation sued along with one or more of its employees). Third-party
payers frequently have interests that may differ from those of the client. A lawyer is
therefore prohibited from accepting or continuing such a representation unless the
lawyer determines that there will be no interference with the lawyer’s professional
judgment and there is informed consent from the client. See also Rule 5.4(c), prohibiting
interference with a lawyer’s professional judgment by one who recommends, employs
or pays the lawyer to render legal services for another.

[12] Sometimes it will be sufficient for the lawyer to obtain the client’s informed
consent regarding the fact of the payment and the identity of the third-party payer. If,
however, the fee arrangement creates a conflict of interest for the lawyer, then the
lawyer must comply with Rule 1.7. The lawyer must also conform to the requirements
of Rule 1.6 concerning confidentiality. Under Rule 1.7(a), a conflict of interest may
exist if the lawyer will be involved in representing differing interests or if there is a
significant risk that the lawyer’s professional judgment on behalf of the client will be
adversely affected by the lawyer’s own interest in the fee arrangement or by the
lawyer’s responsibilities to the third-party payer (for example, when the third-party
payer is a co-client). Under Rule 1.7(b), the lawyer may accept or continue the
representation with the informed consent of each affected client, unless the conflict is
nonconsentable under that paragraph. Under Rule 1.7(b), the informed consent must
be confirmed in writing. See Rules 1.0(¢e) (definition of “confirmed in writing”), 1.0(j)
(definition of “informed consent”), and 1.0(x) (definition of “writing” or “written”).

21 The editors would like to thank Andrea Mauro and Pinella Tajcher for their research and cite-
checking assistance.
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I1l. CROSS-REFERENCES
1.1 Former New York Code of Professional Responsibility:

The same as DR 5-107(A) and (B).

I11.2 ABA Model Rules:

NY Rule 1.8(f) is substantially similar to ABA Rule 1.8(f), except that in addition to
prohibiting acceptance from a third party of any compensation for representing a client,
the New York rule also precludes acceptance of “anything of value related to the
lawyer’s representation of the client.”

IV. PRACTICE POINTERS

1. Prior to accepting a client whose fees will be paid by a third party, the attorney must
obtain the client’s consent and be confident that the third party will not influence the
client-lawyer relationship.

2. Before a client can provide informed consent to having a third party pay his or her
attorneys fees, the attorney must disclose all relevant facts to the client, including:
the identity of the payor or donor, the fee structure or value of the donation, whether
the lawyer has had a long-standing relationship with the payor/donor, if there are
any conflicts between the lawyer’s interests and the client’s interests, and if any
conditions have been attached to the payment of the fees.

3. Before a client consents to the attorney disclosing confidential or privileged infor-
mation to the third party payor, the client must be advised of the risks and advan-
tages of such disclosure.

4. If the client agrees, the client and attorney can establish specific guidelines
concerning how the attorney will deal with the third party payeor.

V. ANALYSIS
V.1 Purpose of Rule 1.8(f)

Subsection (f) of Rule 1.8 is essentially the same as former DR 5-107(A) and (B) of the
Code [Avoiding Influence by Others than the Client]. The purpose of the subsection is
to prevent any hidden outside influences to the client-attorney relationship. Of particular
concern is the fact that a lawyer may be tempted to put the interests of the third-party
payor, or in a criminal matter, another defendant or putative defendant, ahead of the
interests of the client. Or, an attorney could allow a third party payor to direct or
control the attorney’s professional judgment in the case.

The bar against accepting payment from a third party is similar to the other
prohibitions in Rule 1.7 that seek to prevent lawyers from allowing their financial,
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business, property, or personal interests to interfere with the exercise of sound
professional judgment on behalf of their clients. In some circumstances, abiding by the
Rule’s prohibition can require lawyers to be especially rigorous in ensuring that their
duty of loyalty is to the client, not the third party payor (where for example, the third
party payor is a family member of the client or a social service organization). The
“insurance triangle,” where insurance companies hire lawyers to represent insureds in
personal injury or malpractice cases, is another example. A problem is not likely to
arise ifthe entire claim is covered by the insurance. However, there may be circumstances
where this is not so, and the insurer’s obligation to defend may be broader than its
obligation to indemnify and the interests of the insured and insurer are in conflict. If the
lawyer’s duty to the insured is to defeat liability on any ground and his or her duty to
the insurer would require that the lawyer defeat liability on grounds that would create
liability for the insured, independent representation of the insured is necessary.?

V.2 Client Consent

Subsection (f) provides an exception to the prohibition of accepting payments from
third parties. A client may consent to the payment arrangement after being fully
apprised of all the details surrounding the payment. The attorney must fully disclose
all relevant facts to the client, including (1) the identity of the payor or donor, (2) the
fee structure or value of the donation, (3) whether the lawyer has had a long-standing
relationship with the payor/donor (as often exists between a law firm and an insurance
company), (4) if there are any conflicts between the lawyer’s interests and the client’s
interests, and (5) if any conditions have been attached to the payment of the fees.

The public policy behind subsection 1.8(f)(1) is to make sure that the client has
enough information to make an informed decision about whether to retain the lawyer,
and to alert the client to any facts the client might need to monitor during the course of
the representation. This is evident from subsection (f)(2), which states that there must
be “no interference with the lawyer’s independent professional judgment or with the
client-lawyer relationship.”

While some prosecutors suggest that third-party fee arrangements are inherently
unethical, criminal defense attorneys should not accept this argument. Indeed, “by its
very terms,” subsection (f) provides that such arrangements are ethical as long as all
the safeguards enumerated in the Rule are also followed.?

V.3 Protection of Client Confidences

Under Rule 1.8(f)(3), an attorney accepting a third-party payment for a client must also
be sure that all of the client’s confidences are protected as required by Rule 1.6. Many

22 See Pub. Serv. Mut. Ins. Co. v. Goldfarb, 52 N.Y.2d 392, 425 N.E.2d 810, 442 N.Y.S.2d 422
(1981).

23 Steven C. Krane, Meet the New York Rules of Professional Conduct, © 2009 Proskauer Rose
LLP.

196 RULE 1.8: CURRENT CLIENTS: SPECIFIC CONFLICTS OF INTEREST RULES



times a third party payor may ask a lawyer for confidential or privileged information
about the client. This situation often puts the client in a difficult position, forcing him
or her to consent to the disclosure out of fear that the third party will stop paying the
legal bills. Therefore, it is imperative that before accepting a client whose fees will be
paid by a third party, the attorney is convinced that the third party will not influence
the client-lawyer relationship. If the client is agreeable, the attorney and client can
work out specific guidelines concerning how the attorney will deal with the third party
payor. Above all, the client must be advised of the risks and advantages of any
disclosure of the client’s confidential information before the client gives any informed
consent.

V1. ANNOTATIONS OF ETHICS OPINIONS

Nassau County Bar Ass’n Op. 2005-2 (2005) (attorney may not accept a fee from a
brokerage firm, even after full disclosure to the client, for the purpose of participating
in a plan helping the brokerage firm manage their clients’ bond and/or stock
portfolios).

N.Y.C. Bar Op. 2004-1 (2004) (former DR 5-107 applies to the lawyer-client
relationship in class actions as well as two instances of individual representation).

N.Y.S. Bar Op. 769 (2003) (exploring how former DR 5-107 applies when a lawyer
who represents a plaintiff in a personal injury action also represents the client in a
transaction with a litigation).

N.Y.S. Bar Op. 721 (1999) (attorney representing an insured should disclose the
insurer’s contractual rights under the insurance contract and should disclose any
limitation or requirement that the insurance company imposes on the lawyer pursuant
to the insurance contract or the insurer’s policies).

N.Y.S. Bar Op. 716 (1999) (lawyer representing an insured may not submit legal
bills to an independent audit company employed by the insurance carrier without the
consent of the insured after full disclosure).

Nassau County Bar Op. 94-7 (1997) (provided that the dictates of former
DR 5-107 are adhered to, there is no ethical prohibition against a lawyer entering into
a retainer by which the criminal defendant’s sister agrees to pay her brother’s legal
fees).

N.Y.C. Bar Op. 1995-1 (1995) (lawyer may enter into a relationship with a company
that finances the payment of legal fees but must avoid having his or her professional
judgment on behalf of a client affected by the company).

VII. ANNOTATIONS OF CASES

New York: Nelson Elec. Contracting Corp. v. Transcontinental Ins. Co., 231 A.D.2d
207,660 N.Y.S.2d 220 (3d Dept. 1997) (the insured, not the insurance company, is the
lawyer’s client, and the insurance company may not disclaim coverage because it dis-
agrees with a strategic decision made by the insured’s counsel).
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Feliberty v. Damon, 72 N.Y.2d 112, 527 N.E.2d 261, 531 N.Y.S.2d 778 (1988)
(refusing to impose vicarious liability on an insurer for the alleged malpractice of an
insured’s lawyer on the ground, inter alia, that the insurer is prohibited from controlling
the lawyer’s decisions).

Federal: Baker v. David Alan Dorfman, P.L.L.C., 232 F.3d 121 (2d Cir. 2000)
(remanding district court order appointing a receiver for a law firm until a malpractice
judgment was satisfied on the ground that the district court had not considered, inter
alia, former DR 5-107).

Amiel v. United States, 209 F.3d 195 (2d Cir. 2000) (ordering a post-conviction
hearing into the claim that the payment of legal fees by the petitioner’s codefendant
mother led the petitioner’s counsel to shortchanging her defense, thereby violating the
Sixth Amendment guarantee of the effective assistance of counsel).

United States v. Duran-Benitez, 110 F.Supp. 2d 133 (E.D.N.Y. 2000) (concluding
the defendant, who was arrested for alleged drug trafficking, was denied the effective
assistance of counsel because his counsel’s fees were paid by a third party, an alleged
drug king).
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RULE 1.8(G): AGGREGATE SETTLEMENTS
I. TEXT OF RULE 1.8(G)*
(g) A lawyer who represents two or more clients shall not participate in making an

aggregate settlement of the claims of or against the clients, absent court approval,
unless each client gives informed consent in a writing signed by the client. The lawyer’s

24 The editors would like to thank Daniel S. Kotler and Pinella Tajcher for their research and cite-
checking assistance.
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disclosure shall include the existence and nature of all the claims involved and of the
participation of each person in the settlement.

I1l. NYSBA COMMENTARY [RULE 1.8(G)]

[13] Differences in willingness to make or accept an offer of settlement are among the
risks of common representation of multiple clients by a single lawyer. Under Rule 1.7,
this is one of the risks that should be discussed before undertaking the representation,
as part of the process of obtaining the clients’ informed consents. In addition, Rule
1.2(a) protects each client’s right to have the final say in deciding whether to accept or
reject an offer of settlement. Paragraph (g) is a corollary of both these Rules and
provides that, before any settlement offer is made or accepted on behalf of multiple
clients, the lawyer must inform each of them about all the material terms of the
settlement, including what the other clients will receive or pay if the settlement is
accepted. See also Rule 1.0(j) (definition of “informed consent”). Lawyers representing
a class of plaintiffs or defendants, or those proceeding derivatively, may not have a full
client-lawyer relationship with each member of the class; nevertheless, such lawyers
must comply with applicable rules regulating notification of class members and other
procedural requirements designed to ensure adequate protection of the entire class.

I1l. CROSS-REFERENCES

I1I.1 Former New York Code of Professional Responsibility:

Substantially the same as DR 5-106(A), with a new exemption and a requirement that
each client give informed consent in writing to the settlement.

111.2 ABA Model Rules of Professional Conduct (2009)

e ABA Rule 1.8(g) is similar to NY Rule 1.8(g), but includes as an additional
prohibition aggregate agreements as to guilty or nolo contendere pleas in criminal
cases.

e Unlike ABA Rule 1.8(g), NY Rule 1.8(g) includes a “court approved” exception.

IV. PRACTICE POINTERS

1. Because the disclosures required to provide informed consent under Rule 1.8(g)
might require clients to waive certain confidences (cf. Rule 1.6), the lawyer should
consider seeking consent for such disclosures from all clients at the outset of the
representation.

2. Clients may not waive the requirement of informed consent.
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3. It is not sufficient to get client consent for multiple representation at the outset of
the representation, as subsequent developments (including events occurring at the
time of settlement) may give rise to conflicts.

4. An attorney must disclose sufficient information to each client before he or she can
give informed consent to an aggregate settlement. The disclosure should include
such information as: (1) the total amount of the aggregate settlement; (2) a descrip-
tion of the existence and nature of all claims involved; (3) the terms of each client’s
participation in the settlement (including the settlement consideration to be contrib-
uted and/or received by each client); (4) the total fees and costs to be paid to the
lawyer pursuant to the settlement if they will be paid (in whole or in part) from set-
tlement proceeds or by an opposing party or parties; (5) the method for apportioning
fees and costs among clients; (6) the material risks in accepting or rejecting the set-
tlement; and (7) the reasonably available alternatives to accepting the settlement.

V. ANALYSIS
V.1 Purpose of Rule 1.8(g)

Rule 1.8(g) addresses the possibility of conflicts that might arise when an attorney
attempts to arrange a settlement on behalf of multiple clients regardless of whether
they are individuals or corporate clients. It applies across-the-board to both plaintiffs’
and defendants’ lawyers., since it applies to “an aggregate settlement of the claims of
or against the clients.” The essential purpose of Rule 1.8(g) is to ensure that each of
the lawyer’s multiple clients receives sufficient information to make an intelligent,
independent, and informed evaluation of an aggregate settlement.

Subsection (g) resembles former DR 5-106(A) except that it specifically exempts
settlements approved by the court. The Rule requires that informed consent by each
client to an aggregate settlement be in writing and signed. The requirement that “the
lawyer’s disclosure shall include the existence and nature of all claims involved and of
the participation of each person in the settlement” appears in both the Rule and the old
Code. However, “informed consent,” newly defined in Rule 1.0(j), varies slightly from
the requirement of former DR 5-106(A). Where former DR 5-106(A) required that
“each client has consented after full disclosure of the implications of the aggregate
settlement and the advantages and risks involved,” Rule 1.0(j) defines “informed
consent” as “the agreement by a person to a proposed course of conduct after the
lawyer has communicated information adequate for the person to make an informed
decision, and after the lawyer has adequately explained to the person the material risks
of the proposed course of conduct and reasonably available alternatives.”

V.2 What is an Aggregate Settlement?

Neither Rule 1.8(g), its predecessor DR 5-106, the ABA Model Rules, nor the comments
to the New York Rules or ABA Model Rules, define an “aggregate settlement.” It has
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been suggested that an aggregate settlement occurs “when two or more clients who are
represented by the same lawyer together resolve their claims or defenses or pleas,”?
when the attorney represents several clients in a single matter, or when claims in
several separate cases are settled for whatever reason in one settlement agreement.® A
key issue in determining if a settlement is an aggregate settlement is whether the
settlement has collective conditions.?’” The mere fact that a group of clients settle does
not necessarily mean that there is an aggregate settlement if the settlements are
negotiated on an individual basis for each client and each client retains the independent
ability to accept or decline the settlement. In contrast, if the settlement is conditioned
on acceptance by a minimum number of the clients, or if the settlement is for a fixed
amount the clients must divide among themselves, then collective conditions exist,
rendering it an aggregate settlement.

Note that a settlement agreement need not be all or nothing. Even if the agreement
did not require every client to accept the settlement, but only required most or many,
the conflicts of interest created by an aggregate agreement might still exist.?®

V.3 Mass Tort and Class Actions

Former DR 5-106 did not expressly exempt aggregate settlements approved by a court
from its prohibitions. Thus, the old aggregate settlement rule was particularly
burdensome in mass tort and class action cases where the sheer number of clients
could impose extreme administrative burdens and confidentiality problems. The Rule’s
exemption for aggregate settlements approved by the court should help limit the cases
to which the aggregate settlement rule applies.

It should be noted, however, that a recent ethics opinion concludes that absent court
approval, the disclosure and consent required by Rule 1.8(g) can never be waived or
avoided. The opinion acknowledges academic criticism of the use of the aggregate
settlement rule in the mass tort context, but states that a denial of waivers is the position

25 N.Y. C. Bar Op. 2009-06, quoting, ABA Formal Op. 06-438 (2006) (“It is not necessary that
all of the lawyer’s clients facing criminal charges, having claims against the same parties, or
having defenses against the same claims, participate in the matter’s resolution for it to be an
aggregate settlement or an aggregated settlement. The rule applies when any two or more
clients consent to have their matters resolved together.”).

26 ABA Formal Op. 06-438 (2006).

27 See In re New York Diet Drug Litig, 15 Misc. 3d 1114(A), 2007 WL 969426, #3—4 (N.Y.Sup.),
citing Howard M. Erichson, A Typology of Aggregate Settlements, 80 NoTRE DAME L. REv.
1769 (May 2005).

28 “Itis not necessary that all of the lawyer’s clients. .. participate in the matter’s resolution for it
to be an aggregate settlement or an aggregated settlement.” N.Y.C. Bar Op. 2009-06, quoting
ABA Formal Op. 06-438 (2006). See also New York Diet Drug Litigation, 2007 WL 969426 at
#*3—4 (N.Y. Sup.Ct. 2007). Howard Erichson has suggested that at least theoretically, even
nonsimultaneous settlements might constitute an aggregate settlement if the total settlements
were subject to an implicit or explicit cap. Erichson states that actual application of the
aggregate settlement rule to such circumstances would probably be unworkable, however. See
Erichson, supra note 27.
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of a clear majority of courts and ethics opinions. Further, the burdens imposed
by disclosure are outweighed by the importance of the protection provided by the
Rule.”

V.4 What Should the Attorney Disclose to Obtain Informed
Consent?

Under subsection (g) of Rule 1.8, each client can give “informed consent” in
writing to an aggregate settlement. The subsection goes on to state that the lawyer must
disclose to each client “the existence and nature of all claims involved and of the
participation of each person in the settlement.” The NYSBA Comments to the Rule
further clarify that “what the other clients will receive or pay if the settlement is
accepted” is part of the material terms of the settlement that the attorney must
disclose.

It is further recommended that the disclosure include information adequate for an
informed decision, such as:°

e The total amount of the aggregate settlement;

e A description of the existence and nature of all claims involved;

e The terms of each client’s participation in the settlement, including the settlement
consideration to be contributed and/or received by each client;

e The total fees and costs to be paid to the lawyer pursuant to the settlement if they
will be paid (in whole or in part) from settlement proceeds or by an opposing party
or parties;

e The method for apportioning fees and costs among clients;

e The material risks in accepting or rejecting the settlement; and

e The reasonably available alternatives to accepting the settlement.

This list is by no means exhaustive, and the disclosures required in any particular
case may be heavily context-dependent.?!

29  The New York City Bar expressly rejects the ALI’s Principles of the Law of Aggregate
Litigation, §3.17 (approved May, 2009), which would permit such waivers. N.Y.C. Bar Op.
2009-06, n. 3. Roy Simon notes that “New York’s CPLR, which is enacted by the
Legislature, contains no mechanism for court approval of an aggregate settlement in any
setting other than a class action (or its close cousin, the derivative action).” Roy Simon, Simon
& the New Rules—Part III: Rule 1.8—10 Conflict Rules in 1, N.Y. Pror. Resp. Rep. 5 (June
2009).

30 N.Y.C. Bar Op. 2009-06, citing ABA Formal Op. 06-438 (2006).

31 See ABA Formal Op. 06-438, n. 11. It should be noted that Rule 1.8(g)’s application might be
construed broadly. Applying former DR 5-106, the court in New York Diet Drug Litig. states
that, “the duty to fully disclose to the client was not to be determined by slavish adherence to
the aggregate settlement rule, but rather the duty to insure informed consent.” 2007 WL 969426
at *5.
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In mass tort litigation, it may not be necessary to precisely identify the award of
each individual client, provided the attorney discloses information on the number of
claimants, the total amount of the settlement, and any formula or other method to
determine each individual award.* It is not clear if New York courts or ethics
committees would accept this approach.

V.5 Get it in Writing

Clients must provide informed consent in a signed writing. This is new. Former DR
5-106, like some of the other former Code provisions (e.g., DRs 5-105 and 5-108), did
not require a writing, although it was certainly best practice. “Writing” and “signed”
are defined in Rule 1.0(x).

V1. ANNOTATIONS OF ETHICS OPINIONS

New York: N.Y.C Bar Op. 2009-6 (2009) (under Rule 1.8(g), a client cannot waive
individual approval of an aggregate settlement. The client cannot delegate this author-
ity, or agree to be bound by a settlement approved by a certain number or percentage
of clients. The attorney must obtain written and signed informed consent from each
client. The Opinion expressly rejects the ALI’s Principles of the Law of Aggregate
Litigation, §3.17 (approved May, 2009), which proposes to permit such waivers. The
opinion states that the NYC Bar’s position has been adopted by the majority of courts
and ethics committees, and that the protections of the aggregate settlement rule out-
weigh its burdens. This opinion also embraces an ABA definition of aggregate settle-
ment and description of what information an attorney must disclose in order to obtain
informed consent.).

N.Y.S. Bar Op. 639 (1992) (attorney inquired whether it would be permissible to
represent separate plaintiffs injured in a single incident by one defendant, where the
defendant would probably have insufficient assets to satisfy both claims. Although the
opinion mostly addresses the requirements of former DR 5-105, it emphasizes “these
protections [of DR 5-106] are in addition to, and not in lieu of, the protections afforded
by former DR 5-105. A multiple representation that appeared appropriate at the outset
may nevertheless require the lawyer to withdraw from representing either client if the
circumstances—such as an aggregate settlement proposal—place the clients in an
irreconcilable conflict.”).

32 See, e.g. Matt Garretson, A Practical Approach to Avoiding Aggregate Settlement Conflicts
(As Well as Managing and Satisfying the Problem-Solving Expectations of Individual Mass
Tort Clients) (2004), http://www .settlementplan.com/pdf/aggregate_settlements.pdf; Howard
M. Erichson, Beyond the Class Action: Lawyer Loyalty and Client Autonomy in Non-Class
Collective Representation, 2003 U. Cur. LEGAL F. 519 (May 2003).
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ABA: ABA Formal Op. 06-438 (2006) (provides a general overview of the require-
ments of Model Rule 1.8, including a definition of “aggregate settlement” and a dis-
cussion of disclosures necessary for informed consent. In a footnote, this opinion states
that it does not treat mass tort as aggregate settlement. See discussion in §5.C, supra,
on the mass tort context.).

VII. ANNOTATIONS OF CASES

New York: In re New York Diet Drug Litig., 15 Misc. 3d 1114(A), (N.Y.Sup. Ct.
2007) (the court considered a settlement agreement involving over 5,000 claimants,
which had previously received court approval. The court held that the settlement was
an aggregate or collective agreement because the settlement created only a single col-
lective damages pool over which the individual claimants would then have to compete
with each other to divide up. The claimants did not receive the disclosures necessary
for them to be able to consent because their attorney misled them into believing that
each claimant’s settlement award was offered individually by the defendant, rather
than divided up by the attorney from the collective pool, and because they were misled
about the type of oversight the settlement received.).

Allegretti-Freeman v. Baltis, 205 A.D.2d 859, 613, N.Y.S.2d 449 (3d Dept. 1994)
(an agreement among several plaintiffs not to settle, without the majority approval of
the other plaintiffs, did not inherently constitute a conflict of interest, although it would
require vigilance. This opinion does not apply former DR 5-106 or NY Rule 1.8, but
nonetheless illustrates a contrast to the waiver forbidden by N.Y.C. Bar Op. 2009-6,
which stated that individual clients could not waive or delegate their right to informed
consent under Rule 1.8(g). N.Y.C. Bar Op. 2009-6 forbids an arrangement whereby a
client could be forced into a settlement, whereas Allegretti hesitantly permits an
arrangement where a client could be prevented from entering a settlement.).

Federal: Amchem Prods v. Windsor, 521 U.S. 591, 117 S. Ct. 2231 (1997) (under
Rule 23 of the Federal Rules of Civil Procedure, where a class could not be certified
for the purpose of litigating a set of claims, those claims could also not be settled as a

group).
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RULE 1.8(H): LIMITING LIABILITY AND SETTLING
MALPRACTICE CLAIMS

I. TEXT OF RULE 1.8(H)*

(h) A lawyer shall not:

(1) make an agreement prospectively limiting the lawyer’s liability to a client for
malpractice; or

(2) settle a claim or potential claim for such liability with an unrepresented client or
former client unless that person is advised in writing of the desirability of seeking, and
is given a reasonable opportunity to seek, the advice of independent legal counsel in
connection therewith.

33 The editors would like to thank Jocelyn Ryan and Pinella Tajcher for their research and cite-
checking assistance.
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I1. NYSBA COMMENTARY [RULE 1.8(H)]

[14] Agreements prospectively limiting a lawyer’s liability for malpractice are
prohibited because they are likely to undermine competent and diligent representation.
Also, many clients are unable to evaluate the desirability of making such an agreement
before a dispute has arisen, particularly if they are currently represented by the lawyer
seeking the agreement. This paragraph does not, however, prohibit a lawyer from
entering into an agreement with the client to arbitrate legal malpractice claims, provided
such agreements are enforceable and the client is fully informed of the scope and effect
of the agreement. Nor does this paragraph limit the ability of lawyers to practice in the
form of a limited-liability entity, where permitted by law, provided that each lawyer
remains personally liable to the client for the lawyer’s own conduct and the firm
complies with any conditions required by law, such as provisions requiring client
notification or maintenance of adequate liability insurance. Nor does it prohibit an
agreement in accordance with Rule 1.2 that defines the scope of the representation,
although a definition of scope that makes the obligations of representation illusory will
amount to an attempt to limit liability.

[15] Agreements settling a claim or a potential claim for malpractice are not
prohibited by this Rule. Nevertheless, in view of the danger that a lawyer will take
unfair advantage of an unrepresented client or former client, the lawyer must first
advise such a person in writing of the appropriateness of independent representation in
connection with such a settlement. In addition, the lawyer must give the client or
former client a reasonable opportunity to find and consult independent counsel.

I1l. CROSS-REFERENCES
I1I.1 Former New York Code of Professional Responsibility:
Substantially the same as former DR 6-102(A), but now the lawyer must inform the client

in writing of the advisability of seeking independent legal counsel’s advice in the transaction
and the client must be given a reasonable amount of time to obtain that advice.

111.2 ABA Model Rules:

NY Rule 1.8(h) flatly bans a lawyer from making an agreement that prospectively
limits malpractice liability to the client, whereas ABA Rule 1.8(h) permits it if the
client is independently represented in making such an agreement.

IV. PRACTICE POINTERS

1. Rule 1.8(h) prohibits prospective agreements to limit any potential claims of
malpractice. Such an agreement cannot be included in a retainer agreement.
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2. A retainer agreement can contain a provision that disputes between clients and the
attorney will be subject to arbitration, as long as the clients are fully informed about
the scope and effect of the agreement.

3. A malpractice claim against an attorney may be settled as long as the attorney
informs the client in writing of the value of seeking independent legal counsel
regarding the matter and the client is given sufficient time to secure advice from
independent counsel.

V. ANALYSIS
V.1 Purpose of Rule 1.8(h)

Rule 1.8(h) is substantially the same as former DR 6-102(A), except for the added
requirement in the new Rule that when settling a claim or potential claim for legal
malpractice, the lawyer must now advise the client in writing of the desirability of
seeking the advice of independent legal counsel, and must give the client a reasonable
opportunity to seek the independent counsel’s advice.

The public policy against attorneys entering into agreements with clients to limit
any potential claims of malpractice against them is well-founded. Such agreement
could undercut the lawyer’s diligent and competent representation of the client. Further,
unsophisticated clients would not be able to adequately assess what rights they were
signing away. To protect the fiduciary responsibility of the attorney in the client-lawyer
relationship, prudence dictates prohibiting such agreement.

While an agreement settling a claim or potential claim of malpractice is not per se
forbidden by the Rule, in light of the attorney’s unfair competitive advantage in any
settlement negotiations with a client, subsection (h) does require the attorney to advise
the client in writing of the appropriateness of seeking independent legal counsel in
connection with the settlement proposal, and to afford the client a reasonable amount
of time to seek out independent counsel.

V.2 Limiting Prospective Malpractice Liability

NY Rule (h) focuses on two aspects of lawyer conduct. First, Section (h)(1) prohibits
a lawyer from prospectively limiting malpractice liability. A lawyer may not obtain a
client’s advance consent that, in the event of a malpractice claim, the client’s potential
damages against the lawyer will be capped. For example, a lawyer may not include
such a stipulation in a retainer letter. This prohibition applies regardless of whether the
client is independently represented by counsel.**

34 The form of the rule initially proposed followed ABA Rule 1.8(h), which allows a lawyer to
enter into a liability-limiting agreement provided that an independent lawyer represented the
client regarding the agreement. This language was removed from the proposed rule. The
enacted form of the rule carries forward the substance of former DR 6-102(A), which prohibits
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A lawyer is also prohibited from limiting his or her ethical obligations in a retainer
agreement. Since the client-lawyer relationship is inherently fiduciary in nature,® “a
firm may not circumscribe its professional obligations by purporting to transform the
attorney-client relationship into an arm’s length commercial affiliation.”¢

The Comments to the Rule make it clear, however, that an attorney may enter into
an agreement to arbitrate legal malpractice claims, provided such agreements are
enforceable and the client is fully informed about the scope and effect of the agreement.
Similarly, attorneys are not proscribed from practicing in the form of a limited liability
entity where allowed by law and where each lawyer remains personally liable to the
client for his or her own professional conduct. Agreements may also be reached
defining the scope of an attorney’s representation of the client as long as the requirements
of Rule 1.2 are met, and the scope of employment is not so narrowly defined as to
make the attorney’s obligations illusory.

V.3 Settling Malpractice Claims

The second aspect of lawyer conduct that NY Rule (h) focuses on is in section (h)(2),
which provides that in the event that a prospective, current, or former client brings or
threatens to bring a claim against a lawyer, the lawyer is prohibited from settling the
claim with an unrepresented client unless two conditions are met. First, the client must
be informed in writing of the value in seeking independent counsel regarding the claim
and settlement. Second, the client must also be given a reasonable amount of time to
obtain independent counsel.

While these restrictions are important to prevent a lawyer from taking advantage of
an unrepresented client, this policy must be balanced with the desirability of limiting
litigation through a fair settlement agreement. Thus the Rule does not prohibit the
settlement of a malpractice claim, as long as the proper precautions are taken.

V1. ANNOTATIONS OF ETHICS OPINIONS

NYCLA Bar Op. 773 (1997) (with the exception of a retainer agreement in a domestic
relations matter, a retainer agreement may provide that all disputes between the lawyer
and the client (including claims for malpractice) are subject to arbitration before an
established arbitral forum that adheres to standards similar to those of the American
Arbitration Association. However, insofar as New York law permits the award of

a lawyer from prospectively limiting malpractice liability, without exception. Comments on the
Proposed New York Rules of Professional Conduct, NYCLA Task Force on Ethics Reform (2007).

35 Ulico Cas. Co. v. Wilson, Elser, Moskowitz, Edelman & Dicker, et al., 56 A.D.3d. 1 (2008).

36 Id. at 8 (in Ulico, the defendant claimed that its fiduciary duty of loyalty was limited based on
contractual language that allowed the defendant to accept other employment of a similar
character during its representation of the plaintiff. Such language will not limit a lawyer’s
ethical obligations, and thus will not prevent the client from bringing a malpractice claim based
on violation of those obligations.).
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punitive damages against a lawyer for malpractice, the arbitrator or arbitral body must
have the authority to award such damages. Furthermore, the lawyer must fully explain
the consequences of the arbitration clause to the client and afford the client the
opportunity to seek independent counsel if the client so chooses.).

N.Y.C. Bar Op. 1996-6 (1996) (New York law firm that is organized as a limited
liability partnership need not indicate on its letterhead that certain of its partners are
themselves professional corporations).

N.Y.C. Bar Op 1995-7 (1995) (lawyer does not violate former DR 6-102(A) by
organizing the lawyer’s practice as a limited liability corporation (LLC) or a limited
liability partnership (LLP) because the lawyer remains liable for the lawyer’s own acts
of malpractice and those of the persons in the LLC or LLP who are subject to the
lawyer’s “direct supervision or control”).

VII. ANNOTATIONS OF CASES

Ulico Cas. Co. v. Wilson, Elser, Moskowitz, Edelman & Dicker, et al., 56 A.D.3d. 1
(2008) (defendant claimed that its fiduciary duty of loyalty was limited based on
contractual language that allowed the defendant to accept other employment of a
similar character during its representation of the plaintiff. Such language will not limit
a lawyer’s ethical obligations, and thus will not prevent the client from bringing a
malpractice claim based on a violation of those obligations.).

Weil, Gotshal & Manges LLP v. Fashion Boutique of Short Hills, et al., 56 A.D.3d
334, 868 N.Y.S.2d. 24 (A.D. 1st Dept. 2008) (clients will be bound by a settlement
agreement releasing former counsel from malpractice liability if represented by
independent counsel during negotiation of the release. Such an agreement does not
violate former DR 6-102. Although clients claimed to never have agreed to the release,
client’s counsel had actual and apparent authority, and clients enjoyed the benefits of
the agreement. Here, the agreement was embodied in a court order.).

Swiftv. Choe, 674 A.D.2d 188,674 N.Y.S.2d 17 (1st Dept. 1998) (a release obtained
in violation of former DR 6-102 cannot shield a lawyer from liability).

VIIl. BIBLIOGRAPHY

David G. Keyko, Engagement Letters, N.Y.L.J. 16 (Nov. 25, 2005).

RULE 1.8(I): ACQUIRING PROPRIETARY INTEREST IN LITIGATION
I. TEXT OF RULE 1.8(1)"

(1) A lawyer shall not acquire a proprietary interest in the cause of action or subject
matter of litigation the lawyer is conducting for a client, except that the lawyer may:

37 The editors would like to thank Adam Young and Pinella Tajcher for their research and cite-
checking assistance.
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(1) acquire a lien authorized by law to secure the lawyer’s fee or expenses; and

(2) contract with a client for a reasonable contingent fee in a civil matter subject to
Rule 1.5(d) or other law or court rule.

1. NYSBA COMMENTARY TO RULE 1.8(1I)

[16] Paragraph (i) states the traditional general rule that lawyers are prohibited from
acquiring a proprietary interest in litigation. Like paragraph (e), the general rule has its
basis in common law champerty and maintenance and is designed to avoid giving the
lawyer too great an interest in the representation. In addition, when the lawyer acquires
an ownership interest in the subject of the representation, it will be more difficult for a
client to discharge the lawyer if the client so desires. The rule is subject to specific
exceptions developed in decisional law and continued in these Rules. The exception
for certain advances of the costs of litigation is set forth in paragraph (e). In addition,
paragraph (i) sets forth exceptions for liens authorized by law to secure the lawyer’s
fees or expenses and contracts for reasonable contingent fees. These may include liens
granted by statute, liens originating in common law, and liens acquired by contract
with the client. When a lawyer acquires by contract a security interest in property other
than that recovered through the lawyer’s efforts in the litigation, such an acquisition is
a business or financial transaction with a client and is governed by the requirements of
paragraph (a). Contracts for contingent fees in civil matters are governed by Rule 1.5.

1. CROSS-REFERENCES
1.1 Former New York Code of Professional Responsibility:

Substantially the same as DR 5-103(A).

I11.2 ABA Model Rules

NY Rule 1.8(i) is substantially similar to ABA Rule 1.8(1), except the exemption in the
NY Rule that allows a lawyer to contract for a reasonable contingency fee in a civil
matter is “subject to Rule 1.5(d) or other law or court rule.”

IV. PRACTICE POINTERS

1. Attorneys are generally prohibited from acquiring a proprietary interest in a client’s
cause of action or the subject matter of the litigation.

2. An attorney may acquire a lien authorized by law to secure the lawyer’s fees or
expenses when authorized by statute or acquired by contract with the client.
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3. A lawyer may contract with a client for a reasonable contingency fee in a civil
matter according to the provision detailed in Rule 1.5.

V. ANALYSIS
V.1 Purpose of Rule 1.8(i)

Subsection (i) of the Rule is essentially the same as former DR 5-103(A). The Rule
prohibits a lawyer from acquiring a financial or economic interest in a client’s lawsuit,
with specific exceptions: certain advances of the costs of litigation, liens authorized by
law to secure attorneys’ fees or expenses, and contracts for reasonable contingency
fees.*® The Rule is intended to insure that lawyers continue to maintain independent
judgment while representing a client in a lawsuit.

It has long been the view that allowing a lawyer to acquire a financial interest in a
client’s lawsuit would encourage the filing of frivolous suits, as individuals who might
not proceed with a claim would nonetheless be willing to sell their causes of action to
attorneys who would have no such hesitation. Clients willing to give their attorneys a
proprietary interest in the litigation may lack the sophistication necessary to properly
evaluate the monetary potential of the claim, thus giving the lawyer an unfair advantage
in valuing the cause of action. Further, some lawyers might ultimately engage in
bidding wars over the right to obtain an interest in the client’s cause of action, which
could damage the reputation of the profession. When an attorney has an interest in the
subject of the litigation, it might also make it harder for the client to dismiss the
attorney.

V.2 When the Rule Does Not Apply

Although the Rule adopts the traditional view that lawyers are prohibited from
acquiring a proprietary interest in the litigation, certain exceptions are allowed.

The Rule allows a lawyer to acquire a lien authorized by law to secure the lawyer’s
fee or expenses. The liens include those granted by statute, liens originating in common
law, and liens acquired by contract with the client. The NYSBA Commentary to the
Rule points out that when a lawyer acquires by contract a security interest in property
other than that recovered through the lawyer’s efforts in the litigation, the lawyer has
engaged in a business or financial transaction with the client and is subject to the
provisions of Rule 1.8(a).

The Rule also allows attorneys to contract with a client for a reasonable contingency
fee in a civil matter, subject to the provisions of Rule 1.5.

While the first exception allows a lawyer to acquire a lien to secure fees or expenses,
the second exception permits contracting with a client for reasonable contingency fees in
a civil matter. There is no “reasonableness” requirement for fees in the first exception.

38 See Rule 1.8(e) and NYSBA Commentary to Rule 1.8 [16].
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V1. ANNOTATIONS OF ETHICS OPINIONS [RESERVED]
VII. ANNOTATIONS OF COURT CASES

In re WestPoint Stevens, Incn. 600 F.3d 231 (2d Cir. 2010) (lawyers are prohibited
from acquiring a proprietary interest in the subject of the litigation from the client or
receiving property or security interests that are adverse to a client).

Association for Holocaust Victims for Restitution of Artwork and Masterpieces v.
Bank Austria Creditanstalt AG, 2005 WL 2001888 (S.D.N.Y. Aug. 19, 2005)
(sanctioning a lawyer, inter alia, for acquiring a prohibited interest in the subject matter
of the litigation).

Sauer v. Xerox Corp., 85 F. Supp. 2d 198 (W.D.N.Y. 2000) (denying a motion to
disqualify, even though the lawyer had violated former DR 5-103 by acquiring an
interest in the equipment that was the subject matter of the litigation).

Itar-Tass Russian News Agency v. Russian Kurier, Inc., 1999 WL 58680, at *13
(S.D.N.Y., Feb. 4, 1999) (rejecting the claim that a lawyer had acquired a proprietary
interest in a litigation by allowing his finances to become “precarious”).

Bianchi v. Mille, 266 A.D.2d 419, 698 N.Y.S.2d 545 (2d Dept. 1999) (mem.) (an
assignment of nonvoting preferred stock as collateral security for fees did not create a
propriety interest in violation of former DR 5-103).
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RULES 1.8(J) AND (K) CLIENT-LAWYER SEXUAL RELATIONSHIPS
AND IMPUTATION OF PROHIBITIONS

I. TEXT OF RULES 1.8()) AND (K)**

(j) A lawyer shall not:

(1) as a condition of entering into or continuing any professional representation by
the lawyer or the lawyer’s firm, require or demand sexual relations with any
person;

39 The editors would like to thank Frank Badalato and Pinella Tajcher for their research and cite-
checking assistance.
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(i1) employ coercion, intimidation or undue influence in entering into sexual
relations incident to any professional representation by the lawyer or the
lawyer’s firm; or

(ii1) in domestic relations matters, enter into sexual relations with a client during
the course of the lawyer’s representation of the client.

(2) Rule 1.8(j)(1) shall not apply to sexual relations between lawyers and their
spouses or to ongoing consensual sexual relationships that predate the initiation of
the client-lawyer relationship.

(k) Where a lawyer in a firm has sexual relations with a client but does not participate in
the representation of that client, the lawyers in the firm shall not be subject to discipline
under this Rule solely because of the occurrence of such sexual relations.

1. NYSBA COMMENTARY
NYSBA Commentary to Rule 1.8(j)

[17] The relationship between lawyer and client is a fiduciary one in which the lawyer
occupies the highest position of trust and confidence. The relationship is often unequal;
thus, a sexual relationship between lawyer and client can involve unfair exploitation of
the lawyer’s fiduciary role, in violation of the lawyer’s basic ethical obligation not to
use the trust of the client to the client’s disadvantage. In addition, such a relationship
presents a significant danger that if the sexual relationship leads to the lawyer’s
emotional involvement, the lawyer will be unable to represent the client without
impairing the lawyer’s exercise of professional judgment. Moreover, a blurred line
between the professional and personal relationships may make it difficult to predict the
extent to which client confidences will be protected by the attorney-client evidentiary
privilege. A client’s sexual involvement with the client’s lawyer, especially if
the sexual relations create emotional involvement, will often render it unlikely that the
client could rationally determine whether to consent to the conflict created by the
sexual relations. If a client were to consent to the conflict created by the sexual relations
without fully appreciating the nature and implications of that conflict, there is a
significant risk of harm to client interests. Therefore, sexual relations between lawyers
and their clients are dangerous and inadvisable. Out of respect for the desires of
consenting adults, however, paragraph (j) does not flatly prohibit client-lawyer sexual
relations in matters other than domestic relations matters. Even when sexual relations
between a lawyer and client are permitted under paragraph (j), however, they may lead
to incompetent representation in violation of Rule 1.1. Because domestic relations
clients are often emotionally vulnerable, domestic relations matters entail a heightened
risk of exploitation of the client. Accordingly, lawyers are flatly prohibited from
entering into sexual relations with domestic relations clients during the course of
the representation even if the sexual relationship is consensual and even if prejudice to
the client is not immediately apparent. For a definition of “sexual relations” for the
purposes of this Rule, see Rule 1.0(u).
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[17A] The prohibitions in paragraph (j)(1) apply to all lawyers in a firm who know of
the representation, whether or not they are personally representing the client. The Rule
prohibits any lawyer in the firm from exploiting the client-lawyer relationship by
directly or indirectly requiring or demanding sexual relations as a condition of
representation by the lawyer or the lawyer’s firm. Paragraph (j)(1)(i) thus seeks to
prevent a situation where a client may fear that a willingness or unwillingness to have
sexual relations with a lawyer in the firm may have an impact on the representation, or
even on the firm’s willingness to represent or continue representing the client. The
Rule also prohibits the use of coercion, undue influence or intimidation to obtain sexual
relations with a person known to that lawyer to be a client or a prospective client of the
firm. Paragraph (j)(1)(ii) thus seeks to prevent a lawyer from exploiting the professional
relationship between the client and the lawyer’s firm. Even if a lawyer does not know
that the firm represents a person, the lawyer’s use of coercion or intimidation to obtain
sexual relations with that person might well violate other Rules or substantive law.
Where the representation of the client involves a domestic relations matter, the
restrictions stated in paragraphs (j)(1)(i) and (j)(1)(ii), and not the per se prohibition
imposed by paragraph (j)(1)(iii), apply to lawyers in a firm who know of the
representation but who are not personally representing the client. Nevertheless, because
domestic relations matters may be volatile and may entail a heightened risk of
exploitation of the client, the risk that a sexual relationship with a client of the firm
may result in a violation of other Rules is likewise heightened, even if the sexual
relations are not per se prohibited by paragraph (j).

[17B] A law firm’s failure to educate lawyers about the restrictions on sexual relations
or a firm’s failure to enforce those restrictions against lawyers who violate them may
constitute a violation of Rule 5.1, which obligates a law firm to make reasonable efforts
to ensure that all lawyers in the firm conform to these Rules.

[18] Sexual relationships between spouses or those that predate the client-lawyer
relationship are not prohibited. Issues relating to the exploitation of the fiduciary
relationship and client dependency are diminished when the sexual relationship existed
prior to the commencement of the client-lawyer relationship. However, before
proceeding with the representation in these circumstances, the lawyer should consider
whether the lawyer’s ability to represent the client will be materially limited by the
sexual relationship and therefore constitute an impermissible conflict of interest. See
Rule 1.7(a)(2).

[19] When the client is an organization, paragraph (j) applies to sexual relations
between a lawyer for the organization (whether inside counsel or outside counsel) and
a constituent of the organization who supervises, directs or regularly consults with that
lawyer or a lawyer in that lawyer’s firm concerning the organization’s legal matters.

NYSBA Commentary to Rule 1.8(k)

[20] Where a lawyer who is not personally representing a client has sexual relations
with a client of the firm in violation of paragraph (j), the other lawyers in the firm are
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not subject to discipline solely because those improper sexual relations occurred. There
may be circumstances, however, where a violation of paragraph (j) by one lawyer in a
firm gives rise to violations of other Rules by the other lawyers in the firm through
imputation. For example, sexual relations between a lawyer and a client may give rise
to a violation of Rule 1.7(a), and such a conflict under Rule 1.7 may be imputed to all
other lawyers in the firm under Rule 1.10(a).

I1l. CROSS-REFERENCES
I1I.1 Former New York Code of Professional Responsibility:

Rule 1.8(j) and (k) is the successor to former Disciplinary Rule 5-111 (the version in
effect immediately prior to the April 1, 2009 amendments). Specifically:

e The current NY Rules and the former New York Code differ in their placement of
the definition of “sexual relations.” The current Rules place the definition of “sexual
relations” in its Terminology section under Rule 1.0(u). The definition is not found
in Rule 1.8, the rule governing attorney-client sexual relations. The former Code
places the definition of “sexual relations” within the rule governing attorney-client
sexual relations, DR 5-111, and does not define “sexual relations” in its separate
“Definitions” section.

e The definition of “sexual relations” under Rule 1.0(u) and DR 5-111(A) are very
similar. The only difference between the definitions is that Rule 1.0(u) uses the
phrase “an intimate part of the lawyer or another person for the purpose of sexual
arousal,” whereas DR 5-111(A) uses the phrase “an intimate part of another person
for the purpose of sexual arousal.”

e Rule 1.8(j)(1)(i) and (ii) is the successor to DR 5-111(B)(1) and (2). Rule 1.8()(1)(1)
and (ii) has been revised for clarity, but does not change the meaning of DR 5-111(B)
(1) and (2). The specific differences in the language of the rules are as follows:

e Rule 1.8(j)(1)(i) states, “A lawyer shall not, as a condition of entering into or
continuing any professional representation by the lawyer or the lawyer’s firm,
require or demand sexual relations with any person.” In contrast, DR 5-111(B)
(1) states, “A lawyer shall not require or demand sexual relations with a client or
third party incident to or as a condition of any professional representation.”

e Rule 1.8(j)(1)(ii) states, “A lawyer shall not employ coercion, intimidation or
undue influence in entering into sexual relations incident to any professional
representation by the lawyer or the lawyer’s firm.” In contrast, DR 5-111(B)(2)
states, “A lawyer shall not employ coercion, intimidation or undue influence in
entering into sexual relations with a client.”

e Rule 1.8(j)(1)(iii) is identical to DR 5-111(B)(3).

e Rule 1.8(j)(2) is identical to DR 5-111(C), except for the conforming change from
“DR 5-111(B) shall not apply” to “Rule 1.8(j)(1) shall not apply.”

e Rule 1.8(k) is identical to DR 5-111(D), except for the trivial modification of “rule”
to “Rule.”
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111.2 ABA Model Rules of Professional Conduct (2009):

e ABA Rule 1.8(j) creates an unqualified, across-the-board prohibition on attorney-
client sexual relations. The ABA Rule bans attorney-client sexual relations in all
situations, except when a consensual sexual relationship predated the attorney-
client relationship. In contrast, NY Rule 1.8(j)(1) and (2) imposes a qualified prohi-
bition on attorney-client sexual relations, prohibiting attorney-client sexual relations
only in certain situations. The situations where attorney-client sexual relations are
banned by Rule 1.8(j) and (k) are as follows:

e Rule 1.8(j)(1)(i) prohibits a lawyer from “requiring” or “demanding” sexual rela-
tions with any person “as a condition of entering into or continuing any profes-
sional representation by the lawyer or the lawyer’s firm.”

e Rule 1.8(j)(1)(ii) prohibits a lawyer from engaging in sexual relations with a client
through the use of “coercion, intimidation or undue influence.”

e Rule 1.8(j)(1)(iii) prohibits an attorney from engaging in sexual relations with a
client during the course of representation in a domestic relations matter.

e Notably, Rule 1.8(j)(2) exempts sexual relations between spouses and ongoing
consensual sexual relationships predating the initiation of the lawyer-client rela-
tionship from Rule 1.8(5)(1).

e NY Rule 1.8(k) and ABA Rule 1.8(k) deal with conflicts of interest created when
sexual relations occur between a firm’s client and that same firm’s attorney who
does not participate in the representation of the client. NY Rule 1.8(k) states: “Where
a lawyer in a firm has sexual relations with a client but does not participate in the
representation of that client, the lawyers in the firm shall not be subject to discipline
under this Rule solely because of the occurrence of such sexual relations.” Under
ABA Rule 1.8(k), when lawyers are associated in a firm, the prohibitions set forth in
ABA Rule 1.8(a)—(i) that apply to attorneys individually shall also apply to the entire
firm. Notably, ABA Rule 1.8(j), the subdivision addressing attorney-client sexual
relations, is excluded. This exclusion has the effect of preventing a violation of ABA
Rule 1.8(j) by an individual attorney from being imputed to the entire firm.

IV. PRACTICE POINTERS

1. Determine whether the conduct in question constitutes “sexual relations” as defined
by Rule 1.0(u).

2. Rule 1.8(j) does not impose a blanket prohibition of attorney-client sexual rela-
tions. Instead, attorney-client sexual relations are barred in certain specifically enu-
merated situations. When deciding whether Rule 1.8(j) has been violated, determine
whether the questionable behavior falls within one of the enumerated categories of
prohibited behavior.

3. Exercise caution in pursuing a romantic, emotional, or flirtatious relationship with
a client that may provide a basis for the client’s later claim the Rule has been vio-
lated. Such conduct may create the risk of a swearing contest between lawyer and
client that a prudent lawyer will want to avoid.
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4. Remember that different rules apply in domestic relations matters. Rule 1.8()(1)
(iii) greatly restricts the boundaries of permissible attorney-client sexual relations
in domestic relations matters.

5. Determine whether the sexual relations occurred between spouses as this situation
receives special treatment under Rule 1.8(j)(2).

6. It is important to determine when the attorney-client sexual relationship began.
Sexual relationships predating the initiation of the client-lawyer relationship are
treated differently than sexual relations beginning after the initiation of the client-
lawyer relationship.

7. Determine which attorneys are actually participating in the representation of the client.
A sexual relationship between a firm’s client and an attorney at that firm may not
violate Rule 1.8 if the attorney does not participate in the representation of the client.

V. ANALYSIS
V.1 General Purpose of Rule 1.8(j) and (k)

Rule 1.8(j) and (k) governs attorney-client sexual relations. The Rule is designed to
curtail client exploitation and prevent attorney-client sexual relations from adversely
impacting legal representation, while also recognizing that the Rule should not intrude
into intimate personal relationships when it is not necessary to do so. Thus, the New
York Rule retains a more nuanced approach to this issue in contrast to the ABA’s
across-the-board ban.

V.2 Unfair Exploitation of the Client

Rule 1.8 attempts to prevent attorneys from unfairly exploiting clients by detailing
particular situations where attorney-client sexual relations may be appropriate. “The
relationship between lawyer and client is a fiduciary one in which the lawyer occupies
the highest position of trust and confidence.”*® Rule 1.8 recognizes the importance of
the attorney-client fiduciary relationship and attempts to prevent attorneys from
unfairly taking advantage of their client’s trust for the purpose of engaging in sexual
relations.

The primary purpose of Rule 1.8 is to protect vulnerable clients from predatory
attorneys. Rule 1.8 bans the quid pro quo exchange of sexual services for legal
representation and making legal representation contingent upon sexual relations.
“Presumably the Rule is... intended to cover the situation in which a client says, “I
don’t have any money to pay you but [ will sleep with you if you represent me,” as well
as the situation where a lawyer says to a client, “I will not represent you unless you
have sex with me.”*! Attorneys frequently represent clients in distress, whether it is

40  NYSBA Commentary to Rule 1.8 [17].
41 Roy Simon, Simon’s Code of Professional Responsibility Annotated 1159 (2008).
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financial, emotional, or other forms of distress. Rule 1.8 prohibits attorneys from using
the distressed state of their clients to engage in sexual relations.

V.3 Compromising Effective Legal Representation

Rule 1.8(j) seeks to avoid situations where legal representation is compromised by
attorney-client sexual relations. When attorneys and clients engage in sexual relations,
the possibility exists that the sexual relationship will strain the professional relationship
and generate conflicts of interest.

When an attorney and client are involved in a sexual relationship, there is a
heightened possibility that the professional and personal relationships will become
inextricably intertwined. Turbulence in or termination of the personal relationship can
negatively impact the attorney-client relationship. “If the couple breaks up or has a
fight during the lawyer-client relationship, that may seriously affect the representation—
perhaps so seriously that the jilted lover files a grievance or a legal malpractice claim
against the lawyer.”*

Another concern is that an attorney-client sexual relationship will impair an
attorney’s professional judgment. “The lawyer’s efforts in representation must be for
the benefit of the client.”* A sexual relationship between an attorney and client could
impact the attorney’s decision making and cause him to make decisions based on
personal feelings instead of acting objectively and independently in the best interest of
his client. “For example, a lawyer who begins a sexual relationship with a current
client might have an incentive to hurry or delay or otherwise alter the representation
for personal reasons.” Rule 1.8 tries to prevent this potential conflict of interest and
preclude sexual relationships from affecting the quality and/or effectiveness of legal
services.

An attorney-client sexual relationship may also compromise the attorney-client
evidentiary privilege. It is possible that certain conversations may lose the protection
ofthe attorney-client privilege based on the circumstances under which the conversation
occurred. Rule 1.8 attempts to preserve the attorney-client privilege by restricting
incidences of attorney-client sexual relations.

V.4 What are “Sexual Relations?”

Rule 1.8(j) governs attorney-client “sexual relations.” “Sexual relations” is defined
under Rule 1.0(u) as “sexual intercourse or the touching of an intimate part of the
lawyer or another person for the purpose of sexual arousal, sexual gratification or
sexual abuse.” The term is used only in Rule 1.8 and not under any other provision of
the Rules. Sexual relations do not include dating, dinner, dancing, or drinking with a

42 Id. at, 1163.
43 Restatement (Third) of Law Governing Lawyers (2001).
44 SIMON, supra note 41, at 1158.
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client. Romantic feelings and ordinary social activities are not within the definition of
“sexual relations.” As defined by the Rules, sexual relations are limited to two
specific types of conduct, which are discussed in further detail in the following
subsections.

V.5 Prohibited Behavior

“Out of respect for the desires of consenting adults...paragraph (j) does not flatly
prohibit client-lawyer sexual relations other than in domestic relations matters.”® “The
courts have decided to prohibit sexual relations with clients only in two specific
situations: (1) where the lawyer makes sexual relations as a condition of the lawyer’s
representation; and (2) where the lawyer goads a client into sexual relations through
coercion, intimidation, or undue influence.”’ Situation one “means that a lawyer may
not agree to exchange legal services for sexual favors from any person.”*® Situation
two “makes clear that if a lawyer does begin having sexual relations with a client
during the lawyer-client relationship, the sex had better be genuinely consensual. A
lawyer who uses his power or his position of authority to influence a client is violating
this provision.”* Therefore, when determining whether Rule 1.8 has been violated,
one must closely examine the questionable behavior. Unless another exception applies,
if the questionable conduct does not fall under one of the above two situations, then it
is not a violation of Rule 1.8.

V.6 Domestic Relations Matters

“Domestic relations matter” is defined under Rule 1.0(g) as “representation of a client
in a claim, action or proceeding, or preliminary to the filing of a claim, action or
proceeding, in either Supreme Court or Family Court, or in any court of appellate
jurisdiction, for divorce, separation, annulment, custody, visitation, maintenance, child
support or alimony, or to enforce or modify a judgment or order in connection with any
such claim, action or proceeding.” If the questionable sexual relations occur in a
domestic relations matter, the conduct falls outside the purview of Rule 1.8(j)(1)(i) and
(i1) and directly within the scope of subdivision (iii). Subdivision (iii) places a wholesale
ban on attorney-client sexual relations during the course of representation in a domestic
relations matter.

Rule 1.8(j) imposes an all-encompassing, unqualified prohibition on attorney-client
sexual relations in domestic relations situations, unlike in any other type of matter.
“Because domestic relations clients are often emotionally vulnerable, domestic

45 Id. at, 1156.

46  NYSBA Commentary to Rule 1.8 [17].
47 SIMON, supra note 41, at 1158.

48 Id.

49  Id. at, 1159.
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relations matters entail a heightened risk of exploitation of the client.” Clients are
perceived as being especially vulnerable to attorney exploitations. The unqualified
privilege banning attorney-client sexual relations in domestic relations matters attempts
to protect these clients.

V.7 Spouses and Preexisting Sexual Relationships

Pursuant to Rule 1.8(j)(2), Rule 1.8(j)(1) does not apply to sexual relations between
lawyers and their spouses or sexual relations that predate the client-lawyer relationship.
This exception is in effect because many of the negative consequences associated with
attorney-client sexual relations are less pertinent and possibly inapplicable when the
sexual relationship is between spouses or predates the attorney-client relationship.
“Issues relating to the exploitation of the fiduciary relationship and client dependency
are diminished when the sexual relationship existed prior to the commencement of the
client-lawyer relationship.”! Further, it appears unseemly to intrude into the personal
affairs of married and other established couples when it is not necessary.

V.8 Imputation

Rule 1.8(k) governs situations where a firm attorney not participating in the
representation of a particular firm client engages in sexual relations with that client.

The Rule states that in this situation, the other attorneys in the firm shall not be
subject to discipline solely because of the occurrence of such sexual relations. Under
the imputed disqualification rule (Rule 1.10(a)), a Rule violation by one firm attorney
will be considered a violation by the entire firm. That is not necessarily true of Rule
1.8(k) violations. However, “there may be circumstances... where a violation of
paragraph (j) by one lawyer in a firm gives rise to violations of other Rules by the other
attorneys in the firm through imputation.”52? For example, if sexual relations between
a client and a lawyer results in a conflict of interest in violation of Rule 1.7(a) (i.e.,
there is a significant risk that the lawyer’s professional judgment regarding a client’s
matter will be adversely affected by the lawyer’s personal interest), then such a conflict
may be imputed to all other lawyers in the firm, possibly leading to disqualification of
the firm. To reduce the risk of such occurrences, firms may consider developing an
awareness among their lawyers of what constitutes prohibited sexual relations with a
client resulting in a possible ethical violation, professional discipline, and/or imputed
disqualification of the firm. Under Rule 5.1, firms are responsible to make reasonable
efforts to ensure all lawyers in the firm conform to the Rules.

50  NYSBA Commentary to Rule 1.8 [17].
51  NYSBA Commentary to Rule 1.8 [18].
52 NYSBA Commentary to Rule 1.8 [20].

220 RULE 1.8: CURRENT CLIENTS: SPECIFIC CONFLICTS OF INTEREST RULES



V1. ANNOTATIONS OF ETHICS OPINIONS [RESERVED]
VII. ANNOTATIONS OF CASES

Guiles v. Simser, 804 N.Y.S.2d 904, (Sup. Ct. Broome County, 2005) (plaintiff asserted
aclaiminter alia for intentional infliction of mental distress, negligent misrepresentation,
and breach of fiduciary duty. Plaintiff and her attorney, the defendant, engaged in
sexual relations on two occasions during the course of the defendant’s retainer by
plaintiff in a domestic relations matter. The court stated that a violation of the
disciplinary rules does not per se create a cause of action in favor of the affected client.
When a Rules violation exists, the attorney will be subject to discipline; however, the
court must still determine whether the Rule violation is sufficient to provide the
affected client with a cause of action. The court held that the attorney’s conduct, while
a violation of the Rules, did not provide the affected client with a cognizable claim.).
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Margit Livingston, When Libido Subverts Credo: Regulation of Attorney Client Sexual
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Rule 1.9: Duties to Former Clients

I. TEXT OF RULE 1.9!

(a) A lawyer who has formerly represented a client in a matter shall not thereafter
represent another person in the same or a substantially related matter in which that
person’s interests are materially adverse to the interests of the former client unless the
former client gives informed consent, confirmed in writing.

(b) Unless the former client gives informed consent, confirmed in writing, a lawyer
shall not knowingly represent a person in the same or a substantially related matter in
which a firm with which the lawyer formerly was associated had previously represented
a client:

(1) whose interests are materially adverse to that person; and

(2) about whom the lawyer had acquired information protected by Rules 1.6 or
paragraph (c) of this Rule that is material to the matter.

(c) A lawyer who has formerly represented a client in a matter or whose present or
former firm has formerly represented a client in a matter shall not thereafter:

(1) use confidential information of the former client protected by Rule 1.6 to the
disadvantage of the former client, except as these Rules would permit or require with
respect to a current client or when the information has become generally known; or

(2) reveal confidential information of the former client protected by Rule 1.6 except
as these Rules would permit or require with respect to a current client.

1. NYSBA COMMENTARY

[1] After termination of a client-lawyer relationship, a lawyer has certain continuing
duties with respect to confidentiality and conflicts of interest and thus may not represent

1 Rules Editors Devika Kewalramani, Esq. and Carol L. Ziegler, Esq. The editors would like to
thank Pinella Tajcher for her research and cite-checking assistance.
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another client except in conformity with these Rules. Under this Rule, for example, a
lawyer could not properly seek to rescind on behalf of a new client a contract drafted
on behalf of a former client. So also, a lawyer who has prosecuted an accused
person could not properly represent that person in a subsequent civil action against
the government concerning the same transaction. Nor could a lawyer who has
represented multiple clients in a matter represent one of the clients against the others
in the same or a substantially related matter after a dispute arose among the clients in
that matter, unless all affected clients give informed consent. See Comment [9]. Current
and former government lawyers must comply with this Rule to the extent required by
Rule 1.11.

[2] The scope of a “matter” for purposes of this Rule depends on the facts of a particular
situation or transaction. The lawyer’s involvement in a matter can also be a question of
degree. When a lawyer has been directly involved in a specific transaction, subsequent
representation of other clients with materially adverse interests in that transaction
clearly is prohibited. On the other hand, a lawyer who recurrently handled a type of
problem for a former client is not precluded from later representing another client in a
factually distinct problem of that type, even though the subsequent representation
involves a position adverse to the prior client. Similar considerations can apply to the
reassignment of military lawyers between defense and prosecution functions within
the same military jurisdictions. The underlying question is whether the lawyer was so
involved in the matter that the subsequent representation can be justly regarded as a
changing of sides in the matter in question.

[3] Matters are “substantially related” for purposes of this Rule if they involve the
same transaction or legal dispute or if, under the circumstances, a reasonable lawyer
would conclude that there is otherwise a substantial risk that confidential factual
information that would normally have been obtained in the prior representation would
materially advance the client’s position in the subsequent matter. For example, a
lawyer who has represented a businessperson and learned extensive private financial
information about that person may not then represent that person’s spouse in seeking
a divorce. Similarly, a lawyer who has previously represented a client in securing
environmental permits to build a shopping center would be precluded from representing
neighbors seeking to oppose rezoning of the property on the basis of environmental
considerations; however, the lawyer would not be precluded, on the grounds of
substantial relationship, from defending a tenant of the completed shopping center in
resisting eviction for nonpayment of rent. Information that has been disclosed to the
public or to other parties adverse to the former client ordinarily will not be disqualifying.
Information acquired in a prior representation may have been rendered obsolete by the
passage of time, a circumstance that may be relevant in determining whether two
representations are substantially related. In the case of an organizational client, general
knowledge of the client’s policies and practices ordinarily will not preclude a subsequent
representation. On the other hand, knowledge of specific facts gained in a prior
representation that are relevant to the matter in question ordinarily will preclude such
a representation. A former client is not required to reveal the confidential information

224 RULE 1.9: DUTIES TO FORMER CLIENTS



learned by the lawyer in order to establish a substantial risk that the lawyer has
confidential information to use in the subsequent matter. A conclusion about the
possession of such information may be based on the nature of the services the lawyer
provided the former client and information that would in ordinary practice be learned
by a lawyer providing such services.

[4] [Moved to Comment to Rule 1.10.]
[5] [Moved to Comment to Rule 1.10.]
[6] [Moved to Comment to Rule 1.10.]

[7] Independent of the prohibition against subsequent representation, a lawyer changing
professional association has a continuing duty to preserve confidentiality of information
about a client formerly represented. See Rules 1.6, 1.9(c).

[8] Paragraph (c) generally extends the confidentiality protections of Rule 1.6 to
a lawyer’s former clients. Paragraph (c)(1) provides that information acquired by the
lawyer in the course of representing a client may not subsequently be used by the
lawyer to the disadvantage of the client. However, the fact that a lawyer has once
served a client does not preclude the lawyer from using generally known information
about that client when later representing another client. Paragraph (c)(2) provides that
a lawyer may not reveal information acquired in the course of representing a client
except as these Rules would permit or require with respect to a current client. See
Rules 1.6, 3.3.

[9] The provisions of this Rule are for the protection of former clients and can be
waived if the client gives informed consent, which consent must be confirmed in
writing under paragraph (a). See also Rule 1.0(j) for the definition of “informed
consent.” With regard to the effectiveness of an advance waiver, see Rule 1.7,
Comments [22]-[22A]. With regard to disqualification of a firm with which a lawyer
is or was formerly associated, see Rule 1.10.

I1l. CROSS-REFERENCES

1.1 Former New York Code of Professional Responsibility:

Substantially the same as former DR 5-108(A), (B), with the addition that informed
consent by a former client must be “confirmed in writing.”

1.2 ABA Model Rules:

Substantially the same as ABA Rule 1.9, except the NY Rule draws attention to the

term “informed consent” by placing it at the beginning of paragraph (b), instead of
including it in a subparagraph, as is the case in the ABA Rule.

CROSS-REFERENCES 225




IV. PRACTICE POINTERS

1. Determine if the proposed adverse party is a “former” client. This is not always
obvious. A lawyer may acquire a client inadvertently by failing to disabuse a person
seeking legal services of that person’s reasonable belief that the lawyer will provide
such services or because the lawyer seeks and obtains confidential information
from that person.

2. A lawyer may retain a client inadvertently by failing to inform a former client that
the lawyer’s services have been terminated.

3. Correctly identifying whether the client is a “current”, “former,” or “prospective”
client can be dispositive in determining whether there is a disqualifying conflict of
interest. The Rules do not define who is a “current” or “former” client, and a lawyer
should consult the case law. See Rule 1.18, infra, on the definition of a “prospec-
tive” client.

4. An attorney may not represent a new client in the “same or a substantially related
matter” if the new client’s interests are materially adverse to those of the former
client. Determining whether the matters are the same is relatively easy. Determining
whether the matters are “substantially related” may be more difficult.

5. As a general rule, a “substantial relationship ” exists if a reasonable lawyer would
conclude that there is a substantial risk that confidential information that would
normally be obtained in the prior representation would materially advance the new
client’s position in the subsequent matter.

6. In analyzing whether a “substantial relationship” exists, consider the issues, facts,
and the totality of the circumstances of the prior representation. Consult the NYSBA
Comments and the relevant court’s case law. Keep in mind that New York state
courts and federal courts in the Second Circuit differ on what is “substantially
related.”

7. “Informed consent, confirmed in writing” cures a former client conflict.

8. When a lawyer makes a lateral move to a new firm that is representing a client
whose interests are adverse to those of a client represented by the lawyer’s former
firm, the lawyer is potentially disqualified if the lawyer acquired confidential client
information that is material to the matter.

9. A lawyer may not use otherwise confidential client information unless it is gener-
ally known. A lawyer may use legal knowledge or the familiarity with the workings
of a regulatory body that the lawyer gained in a prior representation.

V. ANALYSIS

V.1. Purpose of Rule 1.9

Rule 1.9 focuses on the lawyer’s continuing duty to preserve a client’s confidential
information even after the lawyer-client relationship has ended and to avoid conflicts

of interest between a current client and a former client. Rule 1.9 carries forward the
standard of former DR 5-108, “Conflict of Interest—Former Client,” but adds the
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requirement that a former client conflict can only be waived if the former client gives
“informed consent, confirmed in writing.”

A lawyer should carefully evaluate the facts and circumstances before reaching a
conclusion on the propriety of representing a client in a matter adverse to a former
client. Violation of Rule 1.9, as well as the other Rules of professional conduct
governing conflicts of interest, can result in professional discipline. But even more
frequently, conflicts of interest issues arise in the context of a disqualification motion
or as a basis for a malpractice or breach-of- fiduciary-duty claim.

To what extent do the interests served by the rules of professional conduct differ
from those that courts seek to protect? Although both courts and ethics authorities
begin with the same interest in assuring that lawyers exercise independent professional
judgment in competently and diligently representing the interests of their clients, courts
perceive their overriding concern to be the prompt resolution of disputes, not the
disciplining of lawyers who run afoul of the ethics rules. Indeed, the New York Court
of Appeals has specifically cautioned against a “mechanical application of blanket
rules” when a former client seeks to disqualify counsel.? Resolution of these conflicts
is even further complicated because of inconsistencies in the jurisprudence of the state
and federal courts.?

Courts differ among themselves on the standards they impose for disqualification,
depending in part on the kind—and seriousness of the alleged conflict, the motivation
of the party bringing the motion to disqualify, and the impact on the client who will
have to retain new counsel if the motion is granted.

Over the past two decades, New York, like most jurisdictions, has modified its
ethics rules. Changes in the rules dealing with conflicts have often been in response not
only to changes in the structure and operation of law practice, but also in response to
case law developed in the disqualification context. Some jurisdictions have gone
farther than others in permitting representations that the old rules would have prohibited.
But, as a general proposition, the gap between the conduct proscribed by the ethics
rules and the conduct that will result in disqualification persists.

Despite the fact that some courts may refuse to disqualify counsel notwithstanding
a violation of the rules of professional conduct dealing with conflicts of interest, these
rules matter not only because no lawyer relishes being either on the receiving end of a
motion to disqualify or subject to the continuing risk of malpractice liability or
professional discipline, but also because most lawyers do not want to behave in ways
that the rules condemn.

2 Tekni-Plex, Inc. v. Meyner & Landis, 89 N.Y.2d 123, 132, 674 N.E.2d 663, 667, 651 N.Y.S.2d
954, 958 (1996) (the court sets out three inquiries that must be satisfied by the party seeking
the disqualification of counsel: (1) whether there exists a prior attorney-client relationship,
(2) whether the matters involved in both representations are substantially related. and
(3) whether the interests of the present client are materially adverse to the interests of the
former client).

3 Compare Gov’t of India v. Cook Indus., Inc., 569 F.2d 737, 739 (2d Cir. 1978) (issues involved
in the prior representation must be identical or essentially the same) with Tekni-Plex.
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V.2. Lawyers’ Duties to Former Clients

Rule 1.9(a) is triggered when a lawyer encounters a potential conflict between a former
client and a current client. The Rule prohibits representation of the new client in the
“same or a substantially related matter” if the new client’s interests are materially
adverse to the former client. The subsection does permit a lawyer to represent the new
client, provided the former client gives informed consent in writing.

V.3. To Whom Does Rule 1.9(a) Apply?

Rule 1.9(a) applies to all lawyers regardless of their type of practice or the size of
their law firms. Former DR 5-108(A) clearly stated that lawyers who currently, or
had previously been employed in government service escaped its reach and
were instead governed by former DR 9-101. Although Rule 1.9 has no language
distinguishing government lawyers from any other lawyers, it implicitly does so
because Rule 1.11 specifically applies to former and current government officers and
employees.*

V.4. Who is a Former Client?

Subsection (a) applies to a lawyer “who has represented a client in a matter”—in other
words, alawyer who has personally represented the former client. Under this subsection,
representation by the law firm that previously employed the lawyer is not sufficient, on
its own, to bar the lawyer from representing the new client.’ Imputed disqualification
is covered in subsections (b) and (c) of Rule 1.9.

To determine whether Rule 1.9(a) applies, a lawyer must initially resolve two
issues:

e First, was the prospective adverse party ever really the lawyer’s client?
e Second, if so, has the lawyer’s representation been terminated?

The first issue is more complicated than its phrasing suggests. For example, a
prospective client whom the lawyer declined to represent may be considered a former
client if the prospective client communicated confidential information to the lawyer.
Under some circumstances, corporate affiliates may be considered a client, even
though the lawyer provided legal services to only one of them. While the representation
of a trade association or an organization does not imply the representation of the
association’s individual members or the organization’s constituents,® respectively,
such representations can be tricky and on occasion lead to a court’s finding of the

4 See also NYSBA Comments to Rule 1.9.
5 See N.Y.S. Bar Op. 723 (1999); Nassau Country Bar Op. 96-16 (1996).
6  N.Y.C.Bar Op. 1999-1 (1991).

228 RULE 1.9: DUTIES TO FORMER CLIENTS



establishment of a client-attorney relationship with the member’ or constituent.® In
criminal cases, representation of one defendant may be deemed to also be representation
of a codefendant, if the lawyer received confidential information from the codefendant.
Determining when the representation of a client has terminated is not always an easy
matter. If the lawyer has been providing legal services to the client steadily over the course
oftime, a court may find that the relationship is a current one, even if no matter is presently
pending and no time has recently been billed to the client. That finding is particularly
significant as it means that the stricter prohibitions in Rule 1.7 apply to the conflict.

V.5. What Constitutes a “Matter” or a “Substantially Related
Matter?”

If a lawyer “has represented a client in a matter,” the lawyer may not, without written and
informed consent, represent another person in the same or substantially related matter
“where that person’s interests are materially adverse to the interests of the former client.”

Determining whether the matters are the same is normally not too difficult;’
determining whether they are substantially related or materially adverse is more
problematic. No single set of standards exists by which to measure the “substantial
relationship’” of two matters. In determining whether a substantial relationship exists,
courts examine the legal issues, facts, and the totality of the circumstances of the prior
representation. Courts are particularly sensitive to the risk that confidential client
information gained in the course of representing a former client may be used in a way
that is adverse to the former client. Without establishing a substantial relationship
between the former and subsequent representations, the “appearance of impropriety”
alone is insufficient to support disqualification. '

A “substantial relationship” exists if the matters involve the same transaction or
legal dispute or if, under the circumstances, a reasonable lawyer would conclude that
there is a substantial risk that confidential factual information that would normally
have been obtained in the prior representation would materially advance the client’s
position in the subsequent matter.!! However, such a relationship can even be found to
exist if previous knowledge about the matter helps the lawyer in determining “what to
ask for in discovery, which witnesses to seek to depose, what questions to ask them,
what lines of attack to abandon and what lines to pursue, what settlements to accept
and what offers to reject....”? In certain circumstances, such as where there is

7 E.g., Glueck v. Jonathan Logan, Inc., 653 F.2d 746 (2d Cir.1981).

8  E.g., Dembitzer v. Chera, 525 A.D.2d 285, 728 N.Y.S.2d 78 (2d Dept. 2001) (a law firm’s
ongoing relationship with a partnership precludes it from representing a plaintiff in an action
against a fifty percent general partner).

9  E.g., Aliceav. Bencivenga, 270 A.D.2d 125, 704 N.Y.S.2d 578 (1st Dept. 2000).

10 Pacheco Ross Architects, P.C. v, Mitchell Assoc. Architects, 2009 WL 1514482 (N.D.N.Y.
2009).

11 See NYSBA Commentary to 1.9 [3].

12 Seee.g., Ullrich v. Hearst Corp., 809 F. Supp. 229, 236 (S.D.N.Y. 1992); Clairmont v. Kessler,
269 A.D.2d 168, 169, 703 N.Y.S.2d 25, 26 (1st Dept. 2000) (plaintiff’s lawyer properly
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a question of joint prior representation, the substantial relationship test may not even
apply.'?

There are also varying degrees of “material adversity,” which further complicates
determining if a conflict exists. Obviously, if the person who is seeking to retain the
lawyer is a named defendant in an action brought by a former client, their interests are
materially adverse. However, it may be more difficult to draw this conclusion if the
former client will only be a witness in the action and it is not clear if (or to what extent)
the testimony will harm the prospective client